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Guest Editorial

Dear Readers,
Legal entities may now be held criminally liable in many
European countries. The days are long gone when this was a
typically Anglo-American phenomenon and the advantages of
introducing such a form of ascribing responsibility were subject for debate in civil law systems.
In fact, for many years awareness had been growing among
criminologists – to paraphrase the fitting expression used by
one of the masters of Italian criminal law, Franco Bricola, in
the title of one of his celebrated papers – of the significant
cost of the principle societas delinquere non potest with a
view to modernising the regulation of company law. In this
context, the idea gradually gained ground that, under certain
conditions, legal persons could and indeed should be held
liable for offences committed by persons working for them.
This legal notion arose from the approach adopted in common
law systems and the suggestions contained in the renowned
US Supreme Court ruling of 23 February 1909 with regard to
the New York Central & Hudson River Railroad Co., which
signalled the birth of the “societas delinquere potest” notion
in the US system.
The die had been cast but, at least in Italy, it was not until
2001 that Legislative Decree No. 231 was adopted to create
a preventive/enforcement mechanism targeting legal entities
directly as leading players in the penal system rather than simply as possible supporting actors.
Within the limited framework of this editorial, I would like
to draw attention to two aspects of Italy’s experience that
I feel indicate equally significant trends in the development of
the liability of legal entities. The provision made for the administrative responsibility of legal entities, which clearly contains retributive elements, for certain types of crime was introduced in Italy in order to comply with the mandate contained
in Section 11 of Law No. 300/2000 to ratify and implement
the OECD Convention on combating bribery of foreign public
officials in international business transactions as well as the
European Union Conventions against corruption and on the
protection of the European Communities’ financial interests,
with its respective Protocols. The key challenge was to develop an autonomous system based on objective and subjective
criteria for attributing responsibility to legal entities. The final

result of this process can be
found in the organisational,
managerial, and supervisory
models set out in Sections 6
and 7 of Decree No. 231,
the true keystone of the system of making legal entities
liable. These instruments
have clearly been developed
with an eye toward the North
American experience with
compliance programs, although they have obviously
been adapted to take account
of the particular nature of the
Italian legal system.

Paola Severino

The models in question give expression to the preventive
approach behind Decree No. 231, calling on entities to collaborate in the creation of preventive rules and, at the same
time, defining the criteria for the responsibility of the entity
itself when guilt is being established.
The Italian experience shows that this is a system of responsibility based heavily on what has gone before in other parts
of the world and characterised by openness to models already
tried out elsewhere. It is a system that, again in the light
of Italy’s experience, has distinguished itself by dint of its
capacity to develop and, over time, has enjoyed increasingly
widespread application. It is also a system which, as far as I
can gauge from the recent reforms in Spain and the United
Kingdom, is helping to fuel the debate on possible punitive
models for entities.
It seems to me that the challenge now is to develop an
approach that actually takes account of the way models “circulate” in order to draw on common features. By analysing best
practices and the experience gained in applying the various
systems, it will be possible to prepare the ground for setting
out “model” guidelines.
Prof. Paola Severino
Italian Minister of Justice
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