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This volume sets out to explore the relationship between individual will (vo-
luntas) and the legal rule. What unfolds in the following pages is a wide-rang-
ing itinerary, moving between past and present, most notably ancient Rome
and the contemporary world.

The guiding question is as radical as it is enduring: in what way can voluntas (a
psychological impulse internal to the individual) come to determine the legal
rule? European private law tradition rests on the premise that legally binding
acts — contract and will, to mention only two paradigmatic cases — derive their
force from individual will. From the Roman sources arises, with exemplary
force, the notion of lex privata: the idea that private will itself may generate
binding legal norms.

Such a premise immediately leads to further questions. Above all, it compels
reflection on the authenticity of that will: what if voluntas is compromised?
The law of defects (error, dolus, metus) opens the problem of whether dis-
torted or corrupted will can truly sustain the validity and effects of a legal rule.
The reflections gathered in this book approach the European civil law tradition
as a broad and unified phenomenon, one in which law is inseparably bound to
the historical and cultural contexts in which it takes shape.

Tommaso dalla Massara is Full Professor of Law at Roma Tre University. His
research has long focused on the foundations and models of the European civil
law tradition; he is author of numerous monographs and essays in Roman law
and private law. He also serves as editor of academic book series with leading
publishers and sits on the editorial boards of several distinguished international
journals.
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INTRODUCTION

Tommaso dalla Massara

SUMMARY: 1. The idea of lex privata. — 2. Voluntas and ‘legal causality’. — 3.
Voluntas and the civil trial. — 4. Arbitrium and ‘legal causality’. — 5. Structure of

the book.

1. The idea of lex privata

The volume traces a path through legal culture, centered on the relationship
between individual will/voluntas and legal rule, on the background of the
Civil Law tradition. It is a disclosure that begins in the past, especially in
ancient Rome, and extends to the present.

The underlying question is a radical one: how does it happen that will, a
psychological drive internal to the individual, comes to determine the legal
rule?

Already in the writings of Roman jurists, individual will emerges as a de-
cisive factor in various legally binding mechanisms. From those ancient
sources we inherit a notion both powerful and paradigmatic: lex privata.

It is from this idea that the volume takes its inspiration.

The idea of lex privata pervades European legal culture. Alongside the
lex publica — the rule governing the communitas — stands the lex privata, en-
dowed with equal binding force.

European legal culture has long combined the effects of the lex publica
with those generated by private will. For instance, citizen gives form to their
private will in the testamentum, fixing the rules meant to govern the succes-
sion. Likewise, two or more subjects share their will in a contract, which is
in fact also referred to as lex contractus: rules which are granted executive
force, embodied in Rome by the magistrate, above all the Praetor.

In all such cases, private will creates a domain of sovereignty over those
who are bound by its effects.

If we look to the outcomes, private will is no less binding than the public
norm that governs the civztas. But where does this binding force draw its
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legitimacy? How can such psychological determination become law? The
idea that will is ‘causative’ of binding effects constitutes one of the deepest
matrices of our legal culture. The answer must be sought in the transforma-
tive capacity of law. It seizes the voluntas and, through a profound act of
transfiguration, constructs upon it the legal norm.

This transformative passage — from inner intention to binding rule —
opens the way to a further and decisive question: what is the mechanism of
causation that allows voluntas to generate legal effects?

2. Voluntas and ‘legal causality’

To grasp the force of this transformation, attention must be turned to the
mechanism of ‘causation’. What does it mean to say that will produces legal
effects?

Twentieth-century legal thought, most notably Hans Kelsen, offered a
clear distinction: natural causality describes phenomena (the laws of physics
or chemistry), whereas legal causality prescribes a behaviour. The former ex-
plains what necessarily happens; the latter dictates what ought to happen.

It can be assumed that the earliest Greek thought such a distinction was
blurred: legal and natural rule were conceived under the same horizon of
necessity.

The long trajectory of legal culture, however, gradually highlighted the
singularity of will (bodlesis, voluntas) as the centrepiece in the definition of
legal rule and in the causation of binding effects. Roman legal culture, also
due to the influence of Stoicism, became the laboratory where this extraor-
dinary acquisition took place.

From here stems another decisive intuition: voluntas — if it is to be recog-
nized by the law — must be authentic, not tainted by perturbing factors. Al-
ready the ancient category of error shows how external interferences can pro-
duce binding outcomes detached from the true psychological drive that orig-
inally animated the individual.

This opens yet another scenario: what happens when private will is dis-
torted, when error or external interference corrupt its authenticity? Can the
law still recognize it as binding, or does the very causation of effects collapse?
These questions lead directly to the pathologies of voluntas.

3. Voluntas and the civil trial

Words themselves are never innocent: they already contain complexities.
The Latin voluntas, along with the Germanic root Wi/, Wilja — from
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which stems the German verb wollen — and the English w:/l, all point to a
shared semantic archipelago.

Their common feature is projection, tension towards what is not yet: a
thrust into the future. Not by chance, in English the verb 7o will is the very
marker of futurity.

The binding effects of law are rooted in this same forward-looking dy-

namic, as previously remarked. The transformation of private will into legal
action is always a projection into the future: in Roman civil trial, the actio
becomes the vehicle through which an individual’s will unfolds within the
judicial framework.
Nineteenth-century legal culture, with its focus on the civil trial, reworked
this Roman heritage in depth. The trial was seen as structured into distinct
functions: the ascertainment of facts, the judgment, and even the very crea-
tion of binding legal effects.

Through will, the individual could demand that the trial alter the legal
sphere of another. But what does it mean that an inner drive, once transfig-
ured into procedural form, can compel the reality of others? How far does
the sovereignty of private will extend within the theatre of the trial?

4. Arbitrium and ‘legal causality’

The exercise of private will is an expression of freedom.

To will is to act within a space of personal autonomy. And the very idea
of individual freedom, it must be recalled, constitutes a fundamental value
of European legal culture.

Yet freedom is never limitless. Every expression of free will risks tipping
into arbitrariness. In some cases, the law tolerates it; in others, it reacts with
sanctions.

Already in Roman legal culture, jurists distinguished between arbitium
merum — a sphere of discretion that, though arbitrary, did not breach the law
— and arbitrium boni viri, measured by the standard of fairness and integrity.
Where, then, does arbitrariness end and illegitimacy begin?

This ancient distinction continues to echo in contemporary debates.

The problem resurfaces whenever one party is given the unilateral power
to affect the legal sphere of another: in contracts with potestative clauses, in
mechanisms of unilateral termination or modification, in those borderline
cases where discretion shades into abuse. Is such power still an expression
of legitimate will, or does it amount to an abuse of law?

Here the tension between voluntas and legal causality reaches one of its
most delicate points. For if the law has the capacity to transfigure will into
legal rule, it must also decide when that will, left ‘unchecked’, undermines
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its own legitimacy. This oscillation — between recognition and denial, sover-
eignty of will and its necessary limitation — has never ceased to trouble jurists,
from the Roman sources to today’s reflections on contractual fairness and
the abuse of rights.

Thus, the question persists: how far can private will go before the law
itself must intervene to restrain it? Between sovereignty and abuse, freedom
and its limits, lies one of the most enduring tensions of legal culture. It is
precisely along these lines of tension that the structure of this book unfolds.

5. Structure of the book

This book is not a chronology, it is a trajectory.

From the inner impulse of the voluntas to its transfiguration into lex pri-
vata, from freedom and authenticity to limits and distortion. The structure
unfolds in six Parts that intertwine ancient and contemporary in a non-linear
way, as each section opens up to questions rather than closing them, inviting
the reader to test the strength (and the fragility) of private will as a legal rule.

In Part 1, we begin by positing the core thesis: voluntas as a matrix of
normativity. Orlandi interrogates ‘regulatory will” in its epistemic, axiologi-
cal and dogmatic dimensions: how does the will become knowable, sayable,
enforceable? Piraino then re-centers the contract as a locus of the norm-cre-
ation (lex contractus), urging a renewed dogmatics capable of accounting for
long-term relations and remedial force. Galeotti closes the section by retrac-
ing the ancient roots of a modern idea (voluntas as Lex) from Greek bozilesis
to Roman voluntas, up to today’s cyber-formalism. Together, these chapters
stage the hypothesis: can private will generate binding effects that law must
recognize as regulatory?

The focus of Part 2 tightens on the conditions under which will can bind.
Grondona asks what gives individual legal will its ordering force within an
open society and a fast-moving legal and political order. Ferrante follows the
path from parties’ common intention to transparency and contra proferentem
in standard contract clauses: when consent thins, does transparency carry the
second life of the contract? Bazzoni, ultimately, confronts algorithmic code:
smart contracts, structural immutability and the ‘impossibility of non-per-
formance’, in order to understand if legal voluntas can survive automation
without adaptability and who decides (and how) when will is standardized
or coded.

The theatre of Part 3 is the civil trial. Chizzini reads the will through pro-
cedural grammar: nemo iudex sine actore, dispositive principle, legal claim,
fragmentation of claims, investigating how far can the parties’ will can shape
the object and destiny of proceedings. Thus, Bertoldi turns to Roman
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sources: the concept of actzo, the editio actionis as the meeting point between
law and action, and the legacy of the formzula procedure. Here the inner drive
becomes institutional movement, from actzo to effect.

In Part 4, the question is addressed: what if the will that binds is not au-
thentic? Galeotti re-reads error and the contractual syndllagma in Ulpian;
Beghini probes testamentary voluntas, where mistake reshapes interpretation
from error in nomine to error in quantitate. Furthermore, Pasquino asks
whether performance can truly be voluntary where duty is uncertain. Even-
tually, Romano examines omissive fraud in negotiation, to determine when
silence does corrode free will under Italian law and European harmoniza-
tion. The diagnostic point of view is clear: when distortion enters formation,
does causation of effects still hold?

Part 5 examines non-will lying beyond pathology. Scognamiglio traces
invitus from classical jurists to modern dogmatics; on the other hand, De
Cristofaro maps the semantics of volens/invitus/nolens and the conceptual
eclypse of ‘non-will’, drawing lessons for vulnerability and consent today.
Guasco reads epigraphic and papyrological cases from the provinces (vis ab-
soluta and vis compulsiva, war and coercion) where wanting and not-wanting
collide. Bramante, indeed, shows how technical language and status con-
straints (women, zzvenes) functioned as both limit and protection of regula-
tory will in practice. When the will is absent or structurally fragile what re-
mains, then, of lex privata?

In Part 6, finally, the limit-cases are examined, returning to the opening
tension of the book: sovereignty of will, or its restraint in the name of fairness
and rule’s integrity? Castronovo dissects Russian roulette clauses across com-
mon-law and civil-law systems, to find whether unilateral power to force exit
price and transfer amount to legitimate freedom or to abuse. D’Onofrio,
then, presses on the boundary between arbitrariness and potestativity: where
does party autonomy end and the law’s refusal begin?

The six Parts of the book mirror one another, echoing topics across time
and legal culture. Questions of norm-creation find their counterpoint in dis-
cussions on limits, so that inquiries into decision-making reveal their shad-
ows in distortion. The dynamics of actio eventually resonate with the silences
of absence and the recurrency of the very same challenges: when, why and
how does private will bind? And when it does not (or must not) what remains
of justice, of markets, of persons?

The following chapters do not aim at resolving these tensions, they chal-
lenge them. They allow the reader to witness voluntas becoming rule and, at
times, resisting voluntas.






Part 1
HYPOTHESIS. INDIVIDUAL WILL
AS A NORM






Chapter 1
WILL AND KNOWLEDGE

Mauro Orlandi

ABSTRACT: The judgement must be shown to be a theorem, susceptible to falsi-
fication; not because the judge disobeys an imperium or an individual or collec-
tive sensibility or a vague principle or — even worse — his own will; but when-
ever he draws from the conclusive facts and words a meaning alien to the logical
and institutional domain of signification. To the legal and systematic order of
signifiers.

KEYWORDS: Wil — Knowledge — Signification — Dogmatics — Effect —
Axiologics — Judgement.

SUMMARY: 1. The regulatory will. — 2. The judicial knowledge. - 3. The axiological
moment. — 4. The gnoseological moment. — 5. Legal order of signifiers. — 6. The
sacrifice of particularity. — 7. Primacy of effect. — 8. Exegesis and dogmatics. — 9.
Law as a dogmatic science. — References.

1. The regulatory will

In 1934, Hans Kelsen (Kelsen 1934, 1960) theorized an analogy between nat-
ural causality and legal causality, encapsulated in the famous formula: «If A,
then (must be) B». ! It is an analogy, not an identity, since the two categories
appear irreducible to him: one marked by constitutive objectivity (Gazzolo
2016, 31 ff.), the other by immanent subjectivity (Gazzolo, Pietropaoli
2014).2

! «Natural law says: If there is A there must necessarily (7zuss) be B; legal law says: If
there is A there must (so//) be B, without thereby saying anything about the value, 7.e. the
moral or political value, of this relationship. Thus duty continues to exist as a relatively a
priori category for the understanding of empirical legal material».

«Just as natural law», Kelsen 1934, 1960 points out, «connects one fact as cause with
another as effect, so law as effect connects the condition with the consequence of law (z.e.
as the so-called consequence of tort). In the one case the form of the factual connection
is causality, in the other it is imputation (Zurechnung) in which the pure doctrine of law
recognises the structure of law [...]. The expression of this relationship designated as ‘im-
putation’ [...] is nothing other than the ought-to-be (das Sollen) with which the pure doc-
trine of law represents positive law; just as necessity (das Miissen) is the expression of the
law of causation [...]» (trans. by the Author).

2This passage is worth noting (p. 529): «This is the essential point: what makes a norm
a juridical norm is the way in which it links together two ‘facts’ — ze. the tort and the
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The former belongs to empirical becoming, where consequences unfold
irrespective of our agency; the latter pertains to human will/voluntas, which
determines itself within the unfathomable sphere of being. Natural causality
is given; legal causality, willed.

The decisive point of separation between the two concepts appears to lie
solely in the will, understood as the locus where independent and absolute
freedom is exercised. We could not dwell here on the abysmal question of
free will: that an absolutely free will can or cannot be given does not obscure
this smaller and clearer distinction, which remains evident and stable. It is
one thing to observe the empirical effect — such as a crystal shattering under
a hammer; quite another to will a juridical effect, such as foreseeing in the
code a compensatory consequence for non-fulfilment. Within this polarity,
the question takes on sense and light: can the will become a legal norm?
What is left of the will once it is transformed into a legal norm?

The transformation into a legal rule appears to mark the transition from
the subjective to the objective, from faciendum: to factum, from creative en-
ergy to positum. Law seems not to tolerate a primitive, full and unconditional
power of the will. Law is what exists: a domain susceptible to foundation and
prediction from the outside (ab externo). The law determines and closes,
consigning every legal norm to its existence externo and thus instituting the
limit to a freedom in which everyone can desire or will without conditions.

One might call it: wanting versus knowing. Knowledge asserts its author-
ity by enclosing signs and names within concepts, thus rendering reality clas-
sifiable and recognisable. On one side, the unlimited independence of the
legal will (superiorem non recognoscens); on the other, the constrained de-
pendence of knowledge (superiorem recognoscens) within the boundaries of
a given law. Here the subtle dialectic between will and knowledge unfolds.
Legal will yields to knowledge, allowing the juridical to become the realm of
conditioned — and therefore knowable — facts and acts.

sanction — in the form of ought-to-be. Which means that we experience a norm as a norm
only insofar as in it we experience the relation between tort and sanction as a relation of
imputation, according to which the tort consists in nothing other than its ought-to-be
sanctioned and the sanction in its ought-to-be ‘imputed’, taken into account, referred to
the tort» (trans. by the Author).

Primogeniture would seem to belong in the modern age to Zitelmann (1879, particu-
larly 206 ff.). In the second edition of the Reine Rechtslehre (Kelsen 1960, 114), the author
acknowledges Zitelmann’s primacy in the construction of the norm as judgement or hy-
pothetical structure. But he reproaches him for failing to distinguish legal causality (here
understood as the link between fact and effect) and natural causality with rigour. The
latter, in which causal laws are drawn from experience (and thus nature gives the laws);
the former, in which they are imposed by man. The experiential derivation of natural c.
would prevent them from being unified.
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2. The judicial knowledge

The legislator wills; the judge knows, one might say.

Legal will belongs to the realm of politics, where ends and means are
chosen; knowledge to the realm of law, where the relevance of facts to estab-
lished norms is determined.

While useful for understanding the essentials, this distinction — ¢z va sans
dire — is not a sharp one: so that in rigid constitutionalism the very will of the
legislature ends up regulated and legalised by the supreme law; just as the
judge’s knowledge passes through sources and techniques of cognition
marked by significant flexibility.

Let’s focus on the dimension of judgement. The act of judging can be
ordered in three moments.

The first, which we may call axiological — formless and preliminary — is
the moment in which the ‘just’ is intuited, evaluating facts according to a
native individual or meta-individual feeling. This is also the realm of 7zores,
in which people of all ages are immersed regardless of the foundation and
institutional limitation of their respective powers.

The second, which we will call groseological, formal and institutional, in
which propositions are fixed, and hypotheses are enunciated: the ‘precepts’
take the expressive form of utterances and the intellectual form of fact and
effect. This is the domain of law, in which the power of the will is defined
into its legal meaning and enclosed in legitimate authority, which can be or-
dered in meanings that can be rationalised and reviewed.

The third, which we will call topzcal, subsequent and evaluative, scruti-
nises the consequences of the precepts with respect to various and different
final categories (Castronovo 2024, 71 ff.).

What allows us to say that Titius owes something to Caius? What is the
criterion of justice, such that we can affirm as ‘just’ the duty of Titius towards
Caius? In what relationship do we place the feeling of justice and the mean-
ing of the textual source?

We could indulge here in elegant or suggestive rhetorical formulas, which
showcase or hint at an immediate and immanent persuasiveness. We could
state that justice is like freedom or air: you only realise it when it is missing.
We could hold that common sense offers everyone a feeling of justice, more
or less shared within a historically given community. Yet we cannot rigor-
ously claim that concepts or categories derived from common sense or sen-
timent are legally valid.

The sense of justice may take three forms: individual, group-based (what
we may call cetual), or social, referring to society as a whole.
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The former is almost irrelevant, since in law it is not a matter of individual
opinion but of legal norm foundation and application.

The second and third are often invoked in legal literature, within the var-
ied and multiform category of the axiological.

3. The axiological moment

Axiology® conceives law as a practical science, in contrast to a theoretical
one (Lipari 2024, 1073 ff.); a science, which ends up being the art of reason-
ableness and effectiveness.

Reasonableness leads to effectiveness, a kind of visionary wisdom that in-
terrogates the individual fact of life, seeking in it the particular need and
remedy. The former is effective in the sense that it is real and knowable in its
concrete form; the latter must be made effective, as the legal therapy pre-
scribed by the judge to soothe and overcome the evil of injustice.

In this light, ‘effectiveness’ would seem to exhibit two senses. That which
is actually, i.e. is recorded in the empirical particularity of the fact; that which
must be legally, in order for that and precisely that existential injustice to be
healed by means of a binding legal effect.

Let’s consider, for instance, a principle explicitly stated in the Constitu-
tion: the principle of solidarity. Like every concept, this one too requires the
effort of defining and limiting it, to such an extent as to overcome its imma-
nent vagueness. What does it mean, then, «the Republic recognises and guar-
antees the inviolable rights of man, both as an individual and in the social
formations where his personality is developed, and requires the fulfilment of
the inalienable duties of political, economic and social solidarity»? * We have
to put the principle into the particularity of the relationship between Titius
and Caius; as this marks the necessary transition from vagueness to the con-
crete specificity of legal normativity.

Called upon to implement the principle in the circumstances of a case,
the judge will extract the case® from the vagueness of the case, thus being
able to establish the hypothesis of conduct with which Titius is bound to
comply as an expression of legal will translated into a legal rule.

Axiologists oppose the objectivity of the social to the accusation of

> Here in particular, we are dealing with moral or social values. Read Irti’s reconstruc-
tion and critique of Betti’s axiology in Irti 2020, 98 ff.

4 Art. 2 It. Const. «La Repubblica riconosce e garantisce i diritti inviolabili dell’'uomo,
sia come singolo sia nelle formazioni sociali ove si svolge la sua personalita, e richiede
I’adempimento dei doveri inderogabili di solidarieta politica, economica e sociale».

5See infra, §§ 5-7.
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subjectivism: the rule would descend «neither from textual elements nor
from ethereal historical-spiritual evaluations, but from the values concretely
operating in social reality, which is therefore understood as foundational to
our legal order» (Lipari 2024, 1092).

Crisis point. Even if we imagined for each vague principle a plebiscitary
determination, calling a referendun on the meaning thus derived, would we
have a narrow legal norm? Susceptible to subsumption? A meaning, such as
to descend to the small concrete legal relationship, and justify the conviction
of Titius?

The plebiscitary affirmation of a contractual solidarity, which renders the
credit uncollectable due to the mere impropriety of the creditor or cuts the
price due to the subjective condition of the parties or postulates nullity of a
clause due to the unjust selfishness of the creditor, does not appear capable
of affecting the operative normative source. The reason appears to be simple
and profound: a referendum on the moral significance of existing texts is not
constitutionally permissible.

The opinio vulgaris is simply irrelevant in itself, because the people do
not legislate and have no universal normative power. As in any democratic
system (Luciani 2024, 298),° powers are established in mutual and necessary
limitation, so that the customary practice is subordinated to the rational de-
termination imposed by language. Which does not imply the irrelevance of
the one with respect to the other, but a constitutional, z.e. legal-institutional
order between one and the other (Castronovo 2024, 46).

Nor would the judge seem to be allowed to alienate himself from the con-
stitutional system by entering into a kind of rhabdomantic search for popular
or personal moods; even as much as sentiment would irresistibly override the
rational meaning of one or more provisions.

The crucial point lies in the theory of the limit: that is, in the elaboration
of an objective criterion by which to measure the degree of resistance of the
positive text and its systematic ratzones against moral custom and cetual sen-
timent (Castronovo 2024, 75-76).

¢The etymon of ‘democratic’ is suggestively declined in: «the lemma démos, which
has its root in datéomai, divide, expresses the differentiation that underlies the regiment
of the polis; the lemma populus (which may perhaps have its root in populare, ravage)
initially identifies ‘the primitive Roman army’ much as /ads identifies the warrior commu-
nity that is constituted following a chief». Further on, Luciani himself seems to evoke the
transition from the heart of darkness to the heart of light of law, which makes democratic
deferment the dividing and coordinating of powers under the same form of the constitu-
tional state (p. 318).
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4. The gnoseological moment

It becomes apparent that the legal domain appears suspended within the
problematic and opaque polarity between the general and the particular. The
practical science of law can come out disoriented, so that between the ex-
tremes of the totally general and totally particular, there seems to be a miss-
ing lens that would focus on the fine-grained legal relationship.

Every instance of legal relevance requires a proximate form, in such a di-
mension as to make the fact recognisable and predictable. Every view of the
world is classifying, so that the real never appears immediately; but — quite
the opposite — only offers itself in the mediation of the type (Irti 2016, 173).
We should not be misled by mere names. The lemma factispecies (or case,
here used as synonyms) expresses, not the absolute and solitary primacy of
positive law (Vettori 2020, 49), but — before and above — a gnoseological
category: all knowing is a re-knowing, 7.e. an application to the perceptual
datum of an intellectual form (Vettori 2020, 50-51).

The principle of justice is, in itself, silent; for it does not generate by its
own internal inclination the facts of the case. How to go from the vast axio-
logical principle to the small conflict of Titius demanding from Caius the
payment of the debt?

Without the moment of conceiving (Reale 2018, XXV ff.),” in the proper
sense of taking shape, every declination of the indistinct principle of justice
is — by logical and methodological necessity — worthless. It ends in a demon-
strative leap and reveals itself as such to be scientifically false. The innate
sense of justice does not resolve the issue; rather, it raises it. And it places it
within the logical universal of new legal forms, capable of better protecting
the individual.

A paradox seems to emerge here. Both indeterminacy and particularity
prove to be insufficient. The first, as incapable of distinguishing case from
case; the second, unable to raise pure particularity into a concept. The first
too distant; the second too close to the facts of life.

The term factispecies simply denotes the intermediate measure of classifi-
cation, marking out the boundaries of related concepts and rendering facts

7«The translation of the term i8¢0 would be ‘form’». Further on (p. XXVI), with
irresistible suggestion: «The fundamental character of the idea or essence is that of unity.
In fact, each Idea is a unity, and precisely as such explains the sensible things that partic-
ipate in it, constituting of them a unified and therefore unified multiplicity. This is why
true knowledge consists in knowing how to unify multiplicity in a synoptic vision, which
groups the multiplicity of sensory things into the unity of the Idea on which it depends»
(emphasis or., trans. by the Author).
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intelligible and recognisable, while at the same time elevating them beyond
pure, unrelated particularity.

The occurrence belongs to the formless flux of nature or history: in-form
because, in its emergence into existence, it is not enclosed in a name nor cast
in a mould: «It has no structure, nor does it turn towards a direction» (Irti
2020, 22): it is pure and naked matter.

Irti distinguishes here between happening and event. The happening is
solitary and unrelated. It is of no interest to us. We can imagine in this mo-
ment in the world infinite events, which are absent and senseless to us, be-
cause they are far from our perception and classification. What we can and
must speak of is ‘happening for someone’; consciousness, which finds it be-
fore it, and takes a position in relation to it. The observer sees it, names it,
ascertains and registers it, welcomes or rejects it, and so on.

In this light, existence and relevance are resolved in a stance of rational
consciousness, so that the material event becomes an ‘event for someone’; it
enters the sphere of meanings attributed by man and therefore refers to a
criterion of meaning and classification. Meaning is not «expressed from
within, but recezved from without through its entry into the defining and typ-
ifying apparatuses arranged by man» (Irti 2020, 23).

The event happens for someone. In such a relationship with the subject
and inserted in his ambit, the pure happening is properly converted into an
event. ‘And legal event if the quisque is the bearer of normative schematism’.
Hence the enlightening Leibniz’ formula, according to which casus definietur
factum in ordine ad jus. The factum ‘is not in itself casus, it does not belong
to the world of juridicality, it has no other meaning than its existential hap-
pening’.

The quaestio facti is resolved in ascertaining what has occurred, through
evidentiary conjecture; the guaestio juris is resolved in bringing the ascer-
tained fact within the pre-defined scheme of the concrete case; and therefore,
in raising it to an event or legal fact or case (Hegel 2016, 385).8 The radical
opposition between matter and idea is mediated and overcomes in the adju-
dicative activity of the subject, which converts fact into case. Chance is not
the event in and of itself considered; nothing happens as chance; nothing

8 «For the jurist judge, as an organ of the law, the case must have been prepared for
the possibility of subsumption, z.e.: the case must have been extracted from its empirical-
phenomenal characters and elevated to a recognised fact and universal qualification» (em-
phasis added, trans. by the Author).

Understanding implies abstraction; progressing from the individual to the universal:
in unum vertere. «Without abstraction» warns Ascoli 1928, 72 ff.: «[...] law knows noth-
ing but norms; and facts, in order to become intelligible and surmountable, must ‘dissub-
jectify’ themselves, z.e. make themselves norms».
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bears a name or meaning within (Irti 2020, 42; Croce 1958, 184).° The mean-
ing of the event as such, before the observer’s awareness of it, is exhausted
in the opaque impenetrability of matter (Orlandi 2021, 26 ff.; 58 {f.).

Sometimes material case and event are confused, caught up in its own
native charge of historicity and unrepeatability, and thus in the isolation of
its own occurrence. In the unity of thought, the existence of the event must
be reasoned not as an immediate knowing ex nzhzlo, but as a re-knowing, i.e.
placing the fact within typified legal framework.

5. Legal order of signifiers

Where are the case facts to be found? Interpreting signifiers.

To signify is to become a sign — that is, for a thing to point beyond itself;
the fact or thing takes on ‘meaning’ because it does not remain closed in itself
but implies a direction outside itself. Meaning is precisely this direction,
which establishes a relationship between terms. The logic of meaning implies
the passage from the material to the immaterial. Going outside oneself is
materially impossible; and it is only postulated in the spiritual world of
thought. Meaning is a rational category, with which the observer reduces the
empirical appearance of things into a concept.

Meaning seeks the other-from-itself and the mean (the znter-pretium of
the etymon) between terms, thus establishing constant relations. Interpreta-
tion is the intellectual moment of abstracting, in which the pure particularity
of perception is transcended into the universal of a concept, infinitely repli-
cable and rationally knowable. This enables humans to share ideas and en-
gage in the intersubjective practice of signification; capable of telling and
pre-telling. The interpreter is the third party, !° called upon to apply the law
of concepts within which one is led from the perception of sign to the for-
mation of meaning.

One can order the dynamics of signification into two phases:

a. the pragmatic phase, aimed at the causal representation (in a broad sense)
of becoming;

The ‘dissubjectivisation’ is accomplished in ‘abstraction’, in drawing oneself out of
particularities, in freeing oneself from the burden of what is rejected by form. Croce 1958,
184, that «without the logical element it is not possible to affirm even that the smallest,
the most vulgar case, pertinent to our individual and everyday life, has happened» (trans.

by the Author).

1"Hence the triadic geometry of the juridical: one man alone in the world would be
without law. But even two men, without the mediation of the third who interprets given
sources, would be consigned to the violence of the will. Eccentric theme, to be developed
in another study.
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b. the textual or semantic phase, aimed at the construction of codes of signi-
fication, z.e. a formal order of correspondence between sign and concept.

On the one hand, pragmatics, pre- and a-linguistics; on the other hand,
symbolic language, as codified form. Pragmatic reasoning relies on conclu-
siveness; the semantic 7at7o of codification.

The sign, in its empirical manifestation, is in itself opaque and impene-
trable. It is capable of arousing an idea in the percipient in two ways.

Firstly, with the application of a linguistic code, which allows us to de-code
perceived signs and isolate their artificially pre-established meaning. For ex-
ample: if I perceive (in the material sense: hear the sound or see the writing)
the word ‘glass’ my mind turns to the concept of a thing, denoted by certain
form and function. The word is here a datum (precisely, a sign) that is perceiv-
able and recognisable, with which the concept is conventionally associated.

Secondly, through the application of a criterion of experience, so that the
contingent position of the fact, the fact that it occurred in certain circum-
stances of time and space, allows some meaning to be inferred ex post (Irti
1996, 10 ff.; Gentili 2015, 190 ff.). I see Titius leaving a coin and taking a
newspaper. The fact is reconstructed as an exchange, since I derive from the
occurrence in certain circumstances of time and place a concept of meaning.

The notion of linguistic code emerges: it designates a convention on the
meaning of (the idea associated with) signs (Simone 1992, 31). !

The code is a legal rule of correspondence or dependence, conceivable
according to the logical scheme of If/Then. The linguistic community of di-
alogues establishes the law of the sign and thus codifies the fornzal discipline
of marking (De Mauro 1972, 74).

For the jurist, it is not so much true that meanings must be extracted
exclusively by symbolic means (codification-decodification); but rather that
it is necessary to construct a legal order of signifiers, of material sources ca-
pable of restoring legal meaning.

Thus, we will have — in the simplification of these pages — on the one
hand, the symbolic institutional text and the correlative plexus of expressed

"'These phenomena are widely studied on the linguistic level. «From the semiotic point
of view, languages are codes (a term equivalent to sign systems, but much more convenient
in usage), z.c. systems of correspondences between the order of expression and the order of
content, intended for the transmission of information between an issuer and a receiver,
through the production and dissemination of messages». S. explains that «the operation of
forming a message by a sender through the resources offered by a code is called encoding»
(32). «man» S. adds, «is not only a user of codes but also a code-former (he has, we might
say, unlimited semiopoiesis)» (trans. by the Author). For the jurist, the mere sign constitutes
a conclusive fact, which does not express a meaning according to a linguistic code, but al-
lows a hypothesis to be inferred according to a rule of experience.
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legal meanings; on the other, the situational context (Irti 1996, 23 ff.), with
the corresponding set of unexpressed meanings.

The relationship between these material sources raises precisely the prob-
lem of discipline and order of priority.

Textual and co-textual decoding and interpretation of the material source
precede context and circumstances, because the generators of the source
(legislator, strictly speaking; judge; parties to the contract) have entrusted
the meaning to the symbolic expression.

Hence the separation of the semzantic and pragmatic position of the factispe-
cies. The factispecies is indefectible: always waiting to be demonstrated within
the interpretative technique of textual or pragmatic signifiers. General clauses
and principles do not affect the a7 (that is, whether a legal question arises), but
the guomodo (that is, how it must be resolved) resorting to the conclusive de-
termination of the circumstances. The need to prove and apply a case narrow
or proximate or concrete; 2 the way of determining it changes.

In this light, nothing is given to man but the gnoseological syllogism, by
virtue of which he subsumes in concept and predicates. Any predicative
judgement — and so does axiological judgement — implies the major and mi-
nor premises from which to derive the conclusion. All that remains is the
institutional grounding of signifiers, from which to derive the premises that
in law are called legally relevant facts. Like any other cognitive system, law is
also the order of (legal) signifiers.

The express provision, understood here as a written (semiotic) source
bearing the description of the case, logically precedes any other position
technique, because it is endowed with an intrinsically significant utterance.
We would say more generally that any relevant utterance (and thus also the
judgement bearing a ‘precedent’) appears to precede and override the stage
of conclusion or native sense of justice.

Pragmatic reasoning occurs through circumstantial analysis: determining
whether and how the historical circumstances of time and place align with
the expressed case. ‘General clause’ is the residual space with respect to the
intrinsic meanings of the utterances expressed; it will occupy all the space
left open by the semantics of the legal factual cases, enunciated by the appli-
cable linguistic sources.

6. The sacrifice of particularity

Reasonableness and effectiveness alternate between the spheres of politics

12 They show themselves in this logic as synonyms.
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and law. In the first moment, they propose a direction for the path towards
new models of social and economic development; in the second moment,
they ask the jurist to translate them into a rigorous and precise category.
Here, we intend to explore the second dimension of effectiveness, under-
stood as the concrete realization of justice in individual cases.

On the gnoseological level, the justice of the legal event manifests itself
within the equalising dynamic of forms. The fundamental misunderstanding
lies in conflating contingency with fact (Vettori 2020, 57) and thus obscuring
the abysmal logical distance between pure particular and ideal class that illumi-
nates it.

Law does not coincide with life and does not cover (luckily, one might
say) all the richness of experience and the mystery of beauty. Law is a modest
practical science, concerned with studying and articulating patterns of con-
duct by organising the life of cives within classes of legally relevant facts and
acts. Making the legal effects of organised and disciplined behavior predict-
able. A world of forms, which do not culminate in the raw, unrepeatable
singularity of events or desires, but lie in the lasting abstraction of thought,
through which subjects recognise themselves and know — and can know —
what the consequence of a gzven action will be (Benedetti 2015, 69). ¥

Two realities can be distinguished in this way. The first, which could be
called sentimental; the second, formal. The first, which lies in the subjective
will of the parties and the judge; the second, in the objectifying and classify-
ing legal meaning and concept of the case.

The perception of effectiveness operates within the intuition of particular-
ity by grasping the singularities of the accident in order to contrast them with
the abstraction of the type; quite the opposite, the formz of effectiveness expels
the singularities of the accident by resolving them in equalising legal justice.

The greatness and humility of the juridical also lie in this precise moment.
It constitutes criteria of judgement, iterable by abstraction and assimila-
tion 4, so as to lift the ineffable singularity of perceptions into the intellectual
knowability of concepts, with which to classify becoming and diagnose the le-
gal significance of facts and behavior. The actual justice of law is right here: in

B We seem to be able to resume, according to which the principle must be translated
into «a general proposition also deduced by induction from experience, which can serve
as the major premise of a syllogism». The problem thus rises to the link between semantic
and pragmatic signifiers: and here our paths seem to diverge.

4The lemma ‘assimilation’ exhibits a precise dogmatic meaning. It takes place within the
dynamics of analogy, where the interpreter is called upon to ‘assimilate’, z.e. to separate identity
and difference by conjugating the terms in which the core of identity prevails. In this light,
analogy, as a technique of conjugating similars, is conceivable only in the world of types or facts;
whereas it fails in that of general and axiological principles. For the distinction between inter-
nal and external analogy and the study of analogical dynamics see Orlandi, 2021, 56-60.
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typological gnoseology, which does not abandon itself to the native brutality
of the formless or the vagueness of proclamations or the subjective will/volun-
tas, but constructs classes of facts and acts, knowable and predictable.

The science of types thus also reveals itself to be a technique of the limit.
This criterion serves to establish the boundaries of each type, distinguishing
one form of conduct from another. In this way, a systematics of types is con-
structed with painstaking and rigorous zeal, through which the applicability
to Titius and the inapplicability to Caius of case X is demonstrated.

The greatness of the human lies in the power of the concept, which erects
categories and filters the pure particular into classes and types. The world is
populated with concepts that allow us to name regular order in a system of
meaning. Practical science and theoretical science are not two irreducible
worlds, but — precisely — two sciences: that is, systems of concepts and words.

No one would deny justice as the need to defend the fundamental rights
of the individual. It is just that this defence does not oppose or contradict
the world of concepts that we call factual. On the contrary, it applies and
models them; it makes the small place of civil law, immersed in the technical
relations between debtor creditor owner-contractor, and so on, predictable
and sayable. It is one thing when performance becomes impossible because
it risks someone’s life; it is quite another when a debtor must bear the ordi-
nary sacrifice involved in fulfilling an obligation — even if that entails a ma-
terial or psychological cost — to satisfy the creditor’s interest.

The primacy of the poietic principle® implies an empty landscape of
forms and types; it rejects any a priorz, so that judgement does not apply
forms or patterns but performs the native social feeling. 1°

Yet without the forms of sovereignty, solemnly affirmed by art. 1 of the

> Of a principle in ‘direct contact’ with the fact, without mediation of the normative
case, as most recently theorised Lipari 2024, 1079. See now the refined critique by Cas-
tronovo 2024, 40 ff.

16T am aware of the diversity of plans. And of the accusation of ‘Kantianism’ that can be

levelled at these pages. The Max Scheler study on the Kantian a-priors and the concept of
value is interesting. According to Scheler 2013, 124 ff., the a prior: is thought of by Kant as
a corrective to chdos, an organising and ordering function that intervenes in nature and man.
For Scheler, on the other hand, if we tried to replace anguish over chaos with love for the
world, we would no longer perceive the continuous need for action, organisation and dom-
ination. Essences and their relationships are grasped intuitively and not constructed by the
intellect; nexuses originally and immediately placed in reality, not laws imposed as a-priori.

Only through these immediate relations between essences would it be possible, ac-
cording to Scheler, to understand the /6gos that permeates the universe, that is, the order
that «gives meaning and value to the world of life; and that fills, enlivens and enriches our
own experience of the world» (127). Beautiful. However, it does not seem possible to
escape the alternative: either one orders and then the rational a-priori is inevitable; or one
intuits, and then one leaves science, even legal science.
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Charter, all that remains is an indistinct opacity of masses, groups, or indi-
viduals. A sort of legal populism, which creates a singular ruling at every
turn, which sinks into the quicksand of raw individual sentiment.

7. Primacy of effect

Like any other legal situation, every figure of duty (and of power) — especially
obligation — can be conceptualized within the framework of the relevant legal
case: it is logically reducible to a hypothesis of conduct, against which the future
conduct of a given subject will be judged (Ferrajoli 2007, 259 ff.). ' The norm
proves to be a functional nexus of facts: a possible A is posited; the occurrence
of which is followed by a possible B. If a fact appears that is referable to the
hypothetical model (if A), then effect B applies; 7.e. case B comes into force.

Let us refer to the normative prdtasis as the conditional premise, and the
normative apddosis as the consequent, .., the dependent legal outcome. In
the logic of these pages, we are led to conceive every effect as reducible to a
hypothesis.

Effect is a relationship between facts. It is the criterion that illuminates
the juridical becoming. The case in point is not a pure singularity, isolated
and immobile; it is a hypothesis, an ‘if’: which by definition waits to be
verified, so that the fact described in the hypothesis proves to be recog-
nisable within the circle of events. And what happens if the hypothesis suc-
ceeds in being verified? The question precisely puts the question of succeed-
ing, a sequential nexus (Wildelband 1870, 27 ff.; Morrone 2011, 63 ff.)'®

17 Ferrajoli notes the fallacy of the term ‘facts’, since law only regulates human acts and
never facts. All norms, even those on natural facts (he gives the example of the zzsula in flumine
nata) would be converted into fragments, intended to regulate human acts. He then proposes
the lemma ‘attispecie’. ‘Attispecie’ would thus resolve itself into species of the genus fat-
tispecie’. In the text we shall use fattispecie indifferently, to mean hypotheses of facts or acts.

18\Wildelband establishes the opposition between law and chance (in the sense of ran-
dom, accidental). The concept of law — W. warns — introduces us to the principle of science,
which places its priority task precisely in the search for the laws of becoming. The accidental
(in the sense of chance) is the unpredictable; that which, unlike what is under a law, cannot
be foreseen. The random or accidental is the lawless (Gesetzlose). It is the archenemy of
science; which must recognise it without allowing itself to be confused (by mistaking an
accidental relationship for a law) and must progressively expel it from its treatment.

The accident takes on decisive importance in the scientific consideration of reality
precisely because it consists in an effort to progressively delimit the accidental.

In this light, the regular constancy of effect is what makes law a science: it is what is
taught in university lecture halls, so that prescription is not a mystery to be reconstructed
ab ovo at each new eventuality: but a conditional If/Then statute. Causal and not casual
combination of facts: such that once the first is verified, the second comes into effect.
And so on. In the regular and relentless rthythm of the etiological. Relatio constans.
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such that the occurrence of A is followed by B.

This premise inevitably touches on the traditional category of subjective
legal situations; which, while linguistically offering useful synthesis, seems
unresolved on a logical level. Let’s also use — as we will do here for expository
convenience — the language of tradition (duty, obligation, right, action, ex-
ception and so on), in the vigilant awareness of its modal character: marked
by the verbal modes of duty and power. Power and duty reveal themselves
as linguistic syntheses, which are explained in the syllogistic and causal
thythm ‘If A Then B’.

In this light, the legal becoming of facts is known by demonstrating and
applying hypothetical structures, marked by the causal If/Then dynamic.

Having resolved the entire dynamic of relevance within the category of
legal causality, 7.e. in the conditional nexus between independent and depend-
ent cases/factispecies, the mode of being or being able to be always and by
definition constitutes a preliminary and descriptive stage. Which awaits a
causal development, z.e. the well-founded position and application of the in-
dependent and dependent cases. %

Within the hypothetical structure, the legal case is by necessity an efficient
cause, i.e. capable of implying a binding effect. We only point out that an
efficient cause is different from an effective cause. That the effect applies in
history, z.e. that the apodosis (dependent case) comes into effect, is undoubt-
edly accidental: thus the compensatory effect may never apply, if the debtor
performs and therefore the non-performance is not historically verified.

Instead, it is necessary that the effect be intended, i.e. formally associated
with the independent fact. There are no isolated facts. Each case is placed in
a rule; and in that structure it is either cause or effect.

In this light, the concept of a legal statute emerges: a nucleus of structural
or essential effects in a nexus of dependence. The statute constitutes a co-
herent framework, which makes it possible to establish a constant between
cases. A and the associated effects b, c, d. The statute is conditional or nor-
mative combination; a bundle of essential effects. One can say that statute is
the name of a nucleus of effects (or dependent facts) referred to elliptically;
verbal synthesis of discipline.

9 The effect also introduces into law, and specifically into the logic of the legal case, the
category of the intellect that we call causality. One might recall the instructive and highly
notorious long-distance controversy between Immanuel Kant and David Hume on this in-
escapable junction of thought (for a hint, if desired, see Orlandi 2024, 263-264, and fn. 100).

20The traditional concept of legal situation thus ends up turning into tautology: a
merely taxonomic and classificatory judgement. It is of interest to the law and the jurist,
not to classify ‘as non-performance’ a certain conduct; but to demonstrate the effect as-
sociated with the non-performance.
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For instance, the debt is shown to be associated with the effect of per-
sonal liability (art. 1218 of the Italian Civil Code) and the effect of property
liability (art. 2740 of the Italian Civil Code). The normative statute of per-
formance is complex, resulting in a structure with (at least) two essential legal
effects. The normative combination (arbitrary and changeable, according to
variously pursued purposes and interests) between types of fact and types of
effect can be indicated by the technical and summary term ‘legal statute’.

The statute introduces the concept of internal relevance (Irti 1984, 23) 2!
and is resolved in the demonstration of the conditional structures obtainable
from positive sources. We shall then say that the analysis of the internal rele-
vance of facts belongs to the science of law. Along these lines, it must strictly
be recognised that the science of law studies not the order of facts, but of fac-
tual patterns, ze. the abstract models provided by one or more norms; simi-
larly, it does not analyse the concrete behavior of this or that subject, but the
model of bebavior associated with a given factual pattern. The science of law
studies legal statutes (Orlandi 2024, 83 ff.). 22

Let’s now observe the statute at the moment of external relevance, mean-
ing its actual application to concrete facts. The observer is called upon to
subsume the fact in a normative case/fattispecie; which is never isolated in
itself, but precisely declined in the hypothetical If/Then structure.

It is worth noting that legal relevance is not merely classificatory and static,
but functional and dynamic. Fact is relevant in the circuit of legal causality;
precisely, as the cause of a given effect. The legal fact is considered as efficient,
Z.e. capable of producing consequences. The case is not relevant as being tax-
onomically subsumed in a case; but only if it is subsumed in the normative
case, z.e. when it is the cause of legal effects. The legal statute takes place in the
logic of dynamic relevance, 7.e. the effects summoned by the case in question.

Let us reason about non-performance. The relevance of non-performance
is dynamic and not static: it is so because of the liability of zhe non-performing
party. Both liability and condemnation are applicable to non-performance; or
it is not non-performance. Non-performance is not so because it can be stati-
cally classified in the case of art. 1218 of the Italian Civil Code (non-perfor-
mance); but because it is a title of liability, z.e. the constitutive fact of the obli-
gation to pay damages and of the corresponding sentence. Relevance is not

21 «A twofold notion of relevance is delineated: a) relevance of data that are described
by the norm and placed in the protasis and apodosis; b) relevance of data that are thought
of according to normative criteria» (trans. by the Author).

22 Internal relevance the former, which we could also say is horizontal, since it is closed
within the purely intellectual or ideal circle of normative hypotheses; external relevance
the latter. Which we might also say is vertical, since it is projected towards the empirical
world of historical facts, susceptible precisely to subsumption.
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merely taxonomic — labelling the conduct as non-performance — but norma-
tive, as it functions as the legal cause of a sanction. Why should a jurist be
interested in calling a given act non-performance if it is not relevant as a cause
of sentence? It would be a mere classification; an ordering and defining tech-
nique. That does not seek effect, but only names of facts or things; which
would reduce the jurist’s work to mere taxonomy, like that of a botanist.

We note how the notion of legal statute rests on the category of causality;
understood here (we repeat) as a functional relationship (existence function)
between two terms (Cordero 1955, 90-91): * such that the existence of term
B depends on that of term A.

Causality is demonstrated in this light as the universal of legal knowledge
(and perhaps of all knowledge). One comes to prove the legal relevance of a
fact, 7.e. to know an event from the point of view of law, by always applying
the same causal category: constant relationship between facts.

Let’s reflect in this way on the essential separation between the legal and
the political, which is repeated and explained in that knowing and willing.

Knowledge is the locus of cogency, such that it constitutes and resolves
itself into a ‘law of relationship’ (Stella 2023, 191):* A explains the existence
of B.

The individual will® is the place of freedom, such that it escapes any
compelling determination.

Here, let’s -again- make it clear, comes into the picture not the sum of the
question of free will, but the more sober and measured question of causal
law, such that given A, B follows as its function. Every science is the discov-
ery of causal laws, which bind (in greater or lesser cogency) the existence of
the entities studied. Science is the progressive erosion of the accident, in
which the pure singularity closed in on itself stands; to gain the law of the
relation, in which the occurrence of each entity depends on that of another.

The entities studied in law are facts; that is, meanings of sources.

Hence the dual development of the causal law: causality of signification;
causality of subsumption.

2 In normative, ze. conditional logic, ‘obligation’ is a verbal synthesis of ‘If A Then B’.

24 «The concept of relationship turns out to be the foundation of the scientific concep-
tion of the world» (emphasis or.), as particularly 191 f.

Here the theoretical abyss of the limit as the finitude of every empirical entity opens up,
and of its dialectical overcoming: so that the intellectual category of the causal relation is
explained as a moment of transcending; which claims as supremum exitum the removal of
all deferring into the unity of the whole or absolute (ab-solutus: that which does not depend
on anything else). For these developments, see the limpid pages of Stella 2023, 194-196.

BTt is not for nothing that the etymological roots include ‘wih! (German), which
evokes choosing.
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The causality of signification leads to the rational demonstration of the
statute. Through it one achieves the nomological structure of legal reality,
Z.e. the norm or set of norms, ? in force at a certain point in history.

The causality of subsumption leads to the rational application of the ef-
fect. Through it is achieved crinological imputation, z.e. the attribution of a
legal predicate to an empirical term.?’

Knowing proves to be the opposite of wanting: krowing depends; wanting
does not depend. Knowledge is self-validating; will is self-asserting.

8. Exegesis and dogmatics

Recent legal scholarship has frequently articulated the notion of a ‘crisis of
the case’ (Irti 2016, 19 ff.; Luciani 2016, 430 ff.). This section focuses instead
on the corresponding crisis concerning legal effects. It would appear to be
revealed in the not-innocent shift from the category of effect to that of rem-
edy (Benedetti 2015, 67). A central question arises: who defines legal causal-
ity — that is, the normative correlation between independent and dependent
facts? Such that If A then B?

The crisis of legal effect appears to manifest as a broader crisis of legal
textuality. Two foundational constraints are missing: first, the linguistic con-
straint, which binds the judge to the meanings embedded in the operative
legal texts, which requires the interpreting judge to keep to the meanings
expressed by the material sources in force; secondly, the law of causation,
which requires the interpreter to apply the effects provided for by the provi-
sions in force. On closer inspection, this is the universal law of codification.

The need to stand on facts implies the necessity of causal judgement,
which applies the law of dependence of one on the other: nature of law ne-
cessitates adherence to the structure of legal causality; abandoning it implies
abandoning law itself. Case/fattispecie A must be followed by effect B; no
other, freely associated by the interpreter. Disregarding both statutory lan-
guage and linguistic normativity, the interpreter risks arrogating to them-
selves the authority to override textual effects in favour of meta-textual con-
structs (Luciani 2016, 443).

It may be that two meanings appear inconsistent; z.e. that to the inter-
preter the simultaneous application of provisions providing for different ef-
fects in similar cases seems unjustified. For example: it would seem irrational

26 This is the place of so-called internal relevance, or nomzological relevance: we restrict

ourselves to the ideal world of meanings.

27'This is the place of so-called external relevance, or crinological relevance: we lean
towards the empirical world of facts.
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that a deposit with a compensatory function (art. 1385(2) and (3) of the Ital-
ian Civil Code may not be reduced by the court, while a manifestly excessive
penalty clause may be reduced (art. 1384 of the Italian Civil Code).

Quid iuris?

Two answers. The first, within the legal limit of utterances and words. The
second, beyond that limit. In the second, the semantic prison ceases. This
opens the realm of interpretive subjectivity, wherein judicial discretion sup-
plants textual determinacy. That is, it is not given to the judge to disregard the
constraint of the text, which constitutes for him as for every interpreter a
prison. Strictly speaking, the constraint must be declined in two ways:

a. a semiotic prison, which renders utterances unavailable as texts in force
in a given time and space. It is not given ab externo to change the words
of the text;

b. a semantic prison, which renders the meanings of words unavailable, ac-
cording to their systematic rationality. It is not given ab externo to change
the codes of signification, which words obey.

At this point, one could engage the vast body of literature addressing
methods of semantic extraction; from literalist theories to the hermeneutics
of the interpreting community. Whatever the argumentative technique, the
outcome always appears to be the same: establishing the statute as a structure
that is both hypothetical and predictive. ?®

That the text is an inescapable passage of interpretation does not at all
imply the absolute primacy of literal exegesis. Quite the opposite: the scien-
tific demonstration of the statutes is converted into the extraction of the sys-
tematic and rational meaning (in a word: dogmatic?’), which can go so far as
to falsify the apparent literal meaning: the ‘extinguishes’ that we read in art.
2934 of the Italian Civil Code does not mean — on a systematic level — a nul-
lification of the title of the right of claim; hence the effect of the statute of
limitations cannot strictly speaking be said to be ‘extinguishing’.

The interpretive discovery of legal meanings culminates in the rational
demonstration of applicable statutes. It belongs to the work of the jurist, not
to the will of the legislator. Like all knowledge, legal knowledge is not cre-
ated but found; the point of view is that not of the anthropomorphic nomo-
thetic but of the scientist. The very concept of positivity implies an observer,
not an omnipotent despot; law is precisely and only this: a passage from the

28 See supra, § 7.
2 See infra, S 9.
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brutality of the will to the rationality of knowledge. The observer finds sig-
nifiers before him, from which he draws meanings according to a method
and not according to a will. Combination of facts, norms are proved and not
willed: law achieves positivity not through the will of the legislator, but
through the observer’s recognition of its normative structure.

In this light the Kelsen’s distinction between Rechtssatz and Rechtsnorm
seems to be clarified; between proposition and norm (Kelsen 1960, 102). The
former is a dogmatic judgement of science, which extracts from the spectrum
of signifiers (text; co-text; con-text) the hypothetical statute If/Then; the lat-
ter, a prescription of the legislator (Gazzolo, Pietropaoli 2024, 529).°° An in-
dividual statutory provision may not, in isolation, articulate a corresponding
legal effect: think of art. 1337 of the Italian Civil Code, which merely indicates
a duty of good faith and nothing else.

One thing is the free will that every man knows or deludes himself into
cultivating; another is the legal will, which enters each provision into the cir-
cuit of co-legislation and undergoes its systematic coherence, gaining organic
meaning in relation to the other positive texts.

The political perspective of the legislator and the circumstantial investi-
gation of his concrete will, as rendered by the party and parliamentary dia-
lectic of an era, may satisfy cultural curiosities and historiographical or soci-
ological or politological interests, but not strictly legal ones. The construc-
tion of legal meaning and current cases responds to systematic coherence. It
may be that by inserting the formula ‘bad faith’ a historical legislator had in
mind (we could evoke here an empirical or concrete ‘intention’) to preclude
the validity of clauses marked by impropriety or malice; but this assumption
must be verified in dogmatic line, putting into system all the texts from which
to derive the organic discipline.

Once norms are established, the role of individual will ceases. When
faced with given norms, one is in search not of (inherently) subjective wills
but of coherent meanings.

Thus, for example, the credit (artt. 1173, 1174 of the Italian Civil Code),
as a statute of personal liability (art. 1218 of the Italian Civil Code) and pat-
rimonial liability (art. 2740 of the Italian Civil Code), have two things in com-
mon. Either it finds in the ‘empirical reliance’, by which is meant the de facto
expectation of the debtor, who is led by the circumstances to think that the
creditor’s inertia will continue forever,?' a cause of extinction in the

0 «According to Kelsen, the task of legal science is then to move from the ‘norm’ to
the ‘legal proposition’, that is, to transform the provision (e.g. ‘Forbidden to steal’) into a
proposition expressing a must-be relation (‘If you steal, then you must be punished’)»
(emphasis or.). Should-be in the conditional sense If / Then. See supra, § 7.

>l Exemplary case rent incorrect: a limited liability company, consisting of members of the
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technical sense; or it persists unwillingly as debtor. It is a question of the
validity of the source: the validity of the source as signifying the statute and
its coercive binding legal effects.

Could we therefore transform the moral reprehensibility of the conduct
into a cause of extinction of the claim and so of the source. To all intents and
purposes, it would seem that the system of current statutes implies (if any-
thing) liability for misconduct; not extinction of the claim (Orlandi 2010,
1156 ff.; Orlandi 2021, 5, 1179 ff.).*?

The discourse always goes back to the root of legal signification and the
correlative concept of source. By this route it refines sharpness and precision,
measuring with a systematic gaze the legal existence or non-existence of the
statute we call credit. Bad faith does not serve as a criterion of normative
validity, but rather operates as an evaluative predicate of conduct.

Bad faith must dogmatically be distinguished from the ‘unlawfulness’ of
the object and cause, provided for in art. 1418, second paragraph, of the
Ttalian Civil Code, which affect not the concrete manner of conduct but the
meaning expressed by the contractual source. It is illegal to dispose by con-
tract of a human organ or to undertake an obligation to commit homicide; it
proves legally impossible to conceive of a source that provides for and aspires
to the protection of such an interest, held by the parties as essential.

This distinction is logically substantiated at the theoretical level of signi-
fication, wherein hypotheses are evaluated abstractly for normative admissi-
bility: the source is invalid as a nuclear or essentially illicit hypothesis, so that
it is not possible in the abstract to distinguish a correct and an incorrect ex-
ercise. Killing is an unlawful hypothesis in and of itself, regardless of the man-
ner; unlike pecuniary credit, which appears in and of itself a lawful hypoth-
esis, even though it may imply concretely incorrect lines of exercise.

same family (two spouses and the son), enters into a lease agreement with one of the partners
for a property, which the tenant (son) uses as a family residence. The tenant has not paid any
rent since 2004. The lessor company in turn does not demand any fulfilment for a long time.
The couple divorce in 2007. The landlord sends the tenant a letter of termination of the ten-
ancy, and unexpectedly demands all the rent that has been outstanding up to that time.

Cass., 14™ June 2021, No. 16743, in Nuova giurisprudenza civile commentata, 2021, 1,
1043 ff.; and in part II, with comments by D’ Amico, Macario, Scognamiglio, Orlandi.

It is noteworthy that in Order No. 11219 of 14 March 2024, the same Terza Sezione
clearly disavowed its own precedent. It reads in § 3.1.c: «the mere delay in exercising the
right, insofar as it is attributable to the holder of the right and insofar as it is such as to
reasonably lead the debtor to believe that the right will no longer be exercised, cannot
constitute grounds for denying judicial protection of the right, unless that delay is the
factual consequence of an unequivocal tacit renunciation».

*21f anything, the additional harm inflicted on the innocent party, who is forced to

incur costs that could not have been foreseen using ordinary diligence, could be con-
strued as an imputable detriment.
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In this light, it does not seem systematically consistent to preach bad faith
as a criterion for the validity of the source.? Nor could the interpreter con-
sider it as such on the level of axiological or social reasonableness, thus sub-
stituting another discipline for the current one, incompatible with the posi-
tive system. Here too, willing yields to judging, that is, to knowing the dog-
matic relevance of facts in the light of the system in force: neither jurists nor
judges may will beyond the rational boundaries established by nomological
and crinological coherence.?® The dimension of the juridical is knowledge,
by its very nature irreducible to any freedom of wanting or feeling.

Law presents itself to the observer as a dogmatic science, perpetually en-
gaged in approximating and reconstructing systematic coherence.

9. Law as a dogmatic science

Dogmatics, now reasoned in the refined pages of Carlo Castronovo (2024,
passim), demands a definition that frees it from the fideistic and petrifying
prejudice, to which it seems reduced by the literature of free law.

Dogmatics constitutes the science of legal concepts namely, of signifiers
from which the legal fact is derived and from which the applicative syllogism
originates (Castronovo 2024, 111). No science exists without determined
concepts, closed in their own rational and verifiable intellectual form.

Does formal rigor necessitate the tolerance of exceptional injustice?
Should we sentence the debtor, who does not perform to save himself or
others from a danger to his life or his health? Should we order another
debtor to pay a now huge sum, accumulated due to the inertia of a silent
creditor, who for years does not claim it, thus engendering a kind of reason-
able reliance.

The topical dimension concerns the specific legal issue or situation that
emerges as novel relative to existing norms, whereas the axiological dimen-
sion pertains to moral values as perceived within a given community
(Viehweg 1962, 49; Mengoni 1996, 99 ff.; D’Amico 2025). If topical is to be
understood as an evaluation of practical consequences, then the two axio-
logical and topical moments — which we indicated above ** — can be reasoned
within the same scrutiny of reasonableness. For this assuming a scrutiny of
the greater or lesser acceptability of the legal effect — as application of the

33 We are speaking here of incidental intent (art. 1440 of the Italian Civil Code); not
decisive intent (art. 1439 of the Italian Civil Code).

34 See supra, S 7.
» See supra, §§ 2, 3.
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dependent case®® — with respect to external criteria of moral justice or eco-
nomic efficiency or others, different from the positive systematic coher-
ence.’” The question thus becomes: how to frame the legal solution to a
problem, and thus regulate the individual’s behavior? Through the axiolog-
ical sentiment? Or through the positive system?

Dogmatic is the science of legal systematics — of the conceptual order
derived from the network of existing norms and their interrelations. That
is to say, of the systematic order of concepts, drawn from the fabric of
existing norms within their reciprocal connections. This is where the
logic of the boundary must unfold; of the boundary of the case, which is
demonstrated and delineated according to the connective order of signi-
fiers and the dynamics of legal signification.

Is it therefore the typical case, expressed by the text in force, or the atypical
case, unexpressed and derived by distillation from the principle as an excep-
tion to the express and in force case? The pivotal question becomes whether
the debtor shall indeed be held liable under the systemically derived norms. *®

The judgement must be shown to be a theorem, susceptible to falsifica-
tion; not because the judge disobeys an zzzperiun or an individual or collec-
tive sensibility or a vague principle or — even worse — his own will; but when-
ever he draws from the conclusive facts and words a meaning alien to the
logical and institutional domain of signification. To the legal and systematic
order of signifiers.

The foundational maxim that all are equal before the law reflects the legal
system’s function as a universalizing structure, abstracting individuals from
particularities into typified roles. This is true. Law is first and foremost a
position in concept, lifting the world from the irrationality of the here-and-
now; and stretching individuals within the equalising conformation of names
(Diano 2007, 37) and norms. It offers them the unifying and universal order
of language. Law is not a static or insurmountable entity, but rather a dy-
namic structure responsive to temporal and social evolution. The guarantee
of reasonableness and effectiveness is revealed precisely in the justice of the
type, which orders actions within patterns: thus, precluding the irrational

%6 See supra, § 7.

37 Just to reason about the constitutive value of ‘coherence’ within the circle of human
knowing. Every ‘si-system’ is founded on the symbiosis of ‘cum-haerere’: the being-with,
as adhering and composing in harmony. Constitutionalism is by definition systematic, z.e.
institutionally consistent: it claims the logic of the limit, which preserves the identity of
the components in the functional unity of the whole, and implies the systematic validity
of texts and meanings within the limit of ‘constitutional legitimacy’. The primacy of the
moral over the institutional textual is constitutionally senseless and rationally incoherent.

%8 This is the case of inexact rent. See supra, fn. 31.
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violence of the accident, holding individuals in the conscious and shared sac-
rifice of pure particularity.

The question is a radical one: every case — and thus also the legal-political
form — implies the expulsion of conjunctural connotations, which are inevi-
tably pushed back into the darkness of motives. We cannot fail to perceive
the pathos of homogeneity that intersubjective discipline imposes: the es-
sence of all objectivity, including legal objectivity. Legality — understood as
normality or regularity of law — lies precisely and only in the equality of the
like and in the constitutive loss of the eccentric. Within the effectiveness of
forms, the individuality of Titius ends up resolved in the type ‘debtor’; so
that every debtor is (rightly) called upon to fulfil at the sacrifice of conjunc-
tive motives; until the occurrence of standard grounds for extinguishment or
reduction (Vettori 2020, 164 ff.).

Disapplication of legal norms is not guided by the subjective perception
of effectiveness but by the objective impossibility — whether empirical or le-
gal — of subsumption. It is not the singular concreteness of the fact, but the
abstraction of the concept that makes the prevalence of one interest over the
other judicable. The balancing act expresses nothing other than this supreme
judgement of the prevalence of one concept over the other, so that — we will
exemplify — the universal interest in health is shown within the system of the
constitutional law to prevail over the economic interest.

Disapplying the type blurs to an extreme moment, precisely because it is
close to the limit and the logic of delimiting and closing. The subjective per-
ception of singularity is legally irrelevant; the case must instead be assessed
through the rational structure of signifiers and interpretive science. Up to
the supreme political-legal ruling of the constitutional courts, which goes so
far as to dismiss the semantics (Femia 2008, 288)*° of positive texts when it
is incompatible with the architecture of the constitutive law. A superior of-
fice, not replicable fout court in the sober crinological effort of judges. *°

The Constitutional Court’s institutional role embodies what may be
termed the principle of axiological relativity. There remains to the power of
the law an irrepressible space of political will, which translates into the rela-
tive expendability of interests within the dynamics of legal transactions,
where the ‘reasonable’ is measured in the systematic coherence of meanings.

The judge of laws — whether centralised court or diffuse power — ascer-
tains the radical incompatibility, ze. the impossibility of interpreting the

%9 «Semantic destitution» is the felicitous formula coined by Femia 2008, particularly 288.

4The discovery of the constitutional hierarchy does not annihilate norms and texts
but coordinates with and in them; and it takes place within the institutional architecture,
erected precisely and precisely by the Constitution. I can only refer to the valuable entry
by Luciani 2016, 399 ff.
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source and applying the case without denying the constitutional law. An ardu-
ous judgement, since it is also oriented by axiological categories within the
perennial approximation of systematic coherence. And precisely for this capi-
tal function, an extreme judgement: only a determination of ‘constitutional im-
possibility’ — an irreconcilable conflict between an ordinary norm and a con-
stitutional provision — can warrant the disapplication of the statutory text.

It is to be reasoned how it puts an end to the logic of invalidity, breaking
the signifier/meaning relationship: ‘source’ is that which zs valid as legal sig-
nifier; until another source — which has the institutional and hierarchical
force — excludes such validity, breaking the signification nexus between sign
and concept. The annulment of legal signification constitutes a supreme in-
stitutional act, reserved for the highest constitutional authority, which must
exercise this negative competence with systemic and constitutional pru-
dence; not to write new texts himself, making himself the holder of a positive
power (Luciani 2023, 185 ff.). *! The institutional power of the Court extin-
guishes the erga omnes of normative meanings, 7.e. the universal opposability
of the text to citizens. A case-by-case construction of legal meaning is incon-
sistent with the systemic function of constitutional adjudication, which es-
tablishes universally binding interpretations: the judgement of constitutional
compatibility performs the legalisation of every power, relativising and lim-
iting even that of the sovereign. It is a ‘universal judgement’. 42

It is thus in the rigorous constitutional systematics that the legal reveals
itself to be the place of types. Here the singularities of the case are resolved
and dissolved in the equal assimilation to the scheme, up to the limit of impos-
sibility understood as a rationally intolerable sacrifice, such as to merit the
judgement of constitutional illegitimacy and the dismissal of the signifiers.

The term ‘unreasonable’ can be misleading, often conflated with subjec-
tive or emotional criteria. Yet constitutional legality necessarily tolerates a
degree of subjective discomfort inherent in normative generality: the sacri-
fice of pure particularity demands by its very nature a physiological dose of
‘subjective unreasonableness’, with inevitable acceptance of even unpleasant

#0On the delicate question of the constitutionally oriented interpretation of silence
(could the Court declare a silence constitutionally unlawful and replace the silent legisla-
tor by enunciating the text of the rule?).

42 The vice of the unconstitutional norm rises from the logical plane of signification to
the juridical plane of power; constitutional illegitimacy is just and only this: the excess of
positive power, which proves to exceed the limit set by the supreme law and for this
reason insusceptible of implying the universal meaning of the normative text. Hence the
constitutional judge’s review finds its limit in the merely negative power of dogmatic-
systematic knowledge concerning constitutional compatibility. In this light, the so-called
‘particular disapplication’, z.e. the abrogating interpretation of the text made by the ordi-
nary judge for the individual case in hand, must be excluded.
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or painful consequences, necessarily implied within the constitutional system
of every normative and objectivising power.

It subtracts the debtor from the civil necessity of type the necessary aban-
donment of individual particularity for the sake of legal predictability: by priv-
ileging accident over form, such deviated effectiveness ends up undermining
the universal reliance erected on the predictive equality of signification.
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Chapter 2
THE CONTRACT BETWEEN WILL AND NORM

Fabrizio Piraino

ABSTRACT: The essay analyses the evolution of the contract as an instrument
of private regulation. The centrality of the contract as an instrument of social
governance and the various manifestations of the contract require a new dog-
matic, especially with regard to mass contracts and long-term contracts. The
author also proposes a conception of the original normativity of the contract
that suggests a new approach to the relationship between the effectiveness of
the contract and its legal relevance for the State legal system.

KEYWORDS: Contract — Will — Individual norm — Normativity — Effectiveness
— Legal relevance — Mass contracts — Unilaterally prepared contracts — Long-
term contracts.

SUMMARY: 1. The epiphanies of the contract and its centrality. — 2. The norma-
tivity of contracts and general implications. — 3. The need for a new dogmatics:
The contract as a title of acquisition and assumption of obligations and as self-
regulation. — 4. And a new dogmatics also in light of long-term contracts. — 5. The
will/voluntas. — 6. Will and individual norms: The legal relevance of contracts as
a prerequisite for strengthening binding force through remedies. — References.

1. The epiphanies of the contract and its centrality

For some years now, civil law literature has insisted on the centrality of the
contract as a normative act and as a vehicle for heteronomous interventions
which, precisely through the contract, pursue general interests, mostly re-
lated to market regulation. Against the backdrop of these arguments about
contracts, there is uncertainty, if not outright opacity, about the current era,
marked by the overcoming of past certainties but also by the difficulty of
discerning a new order. Between the blurring of the distinction between
public and private law, the preponderance of economics and the challenge,
not yet clear in its real scope, of technological innovation, especially genera-
tive artificial intelligence systems, to which should be added the crucial issue
of climate change, the conscience of the jurist is challenged, raising the ques-
tion of what its role is in today’s society (dalla Massara, Nervi 2024, on which
see the review by Cicero 2025, 343 ff.).

European private law and the comparison with North American law have
brought contracts to the fore, but many of the considerations relating to the
latter and to the dialectic between will in individual autonomy, as an
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expression of freedom to draw up individual rules, by means of the produc-
tion of binding effects — often destined to legally affect third parties in partial
mitigation of the principle of relativity of the effects of contracts or of przvity
of contract — and normativity, including heteronomous normativity, also ap-
ply to other instruments of private autonomy, to the extent that I believe the
idea — strongly supported by Giovanni Ferri — of the continuing vitality of
the juridical act as a category encompassing the various manifestations of
private autonomy (Ferri 2004, 75 ff.) is clearly confirmed. The centrality of
the contract, as mentioned above.

This centrality does not depend solely on the breadth of the areas in
which contracts and, more generally, contractual instruments can be used
(relations with the public administration, resolution of corporate crises or
over-indebtedness, self-enforcement, agreements in view of personal separa-
tion, generational succession agreements in companies, etc.). It also depends
on the direction taken by the regulation of private autonomy. Decades of
special legislation, especially under the harmonising influence of the Euro-
pean Union, now combined with micro-sectoral regulation by independent
administrative authorities (so-called regulatory private law), have changed
the approach to the regulation of private autonomy.

Civil codes, including the Italian Code of 1942, are concerned with es-
tablishing legal rules to guide the exercise of private autonomy, with a view
to promoting the individual interests of the parties. Even the requirements
imposed on pain of nullity respond to general demands, but these are mostly
concerned with establishing the conditions for the maximum expression of
individual self-determination in the economic sphere, preventing one party
from taking advantage of the other (through the requirements of form and
suitable ‘causa’/worthiness), unilateral constraints (through the requirement
of consent and by censuring purely discretionary conditions precedent), the
reduction of the contract to an empty shell intended to conceal unjustified
transfers of wealth (through the requirement of effective ‘causa’ and the cer-
tainty or determinability of the subject matter). Of course, the institution of
nullity is not limited to imposing a certain structure on the contract capable
of guaranteeing full and free self-determination in negotiations, but also
serves to safeguard the external boundaries of voluntary private regulation
(prohibition of succession agreements, with the recent relaxation achieved
with family agreements referred to in art. 768-bzs of the Italian Civil Code;
prohibition of forfeiture clauses, etc.) and to prevent the use of contracts to
achieve arrangements of interests that are contrary to the legal system. From
this perspective, the establishment of rules coordinating the pursuit of indi-
vidual interests through acts of autonomy and the preservation of general
interests, and therefore lato sensu political interests, falls within the tradi-
tional scope of contract law.
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However, in recent decades, the link between the regulation of private au-
tonomy and the pursuit of general interests has intensified, along with the
prevalence of ordo-liberal approaches, which, in their various forms, assign
to the State — and now to the supranational European legal system — an al-
most exclusively regulatory role in the markets, excluding the possibility that
economic activity may be guided by political objectives other than the proper
functioning of the market on a competitive basis. The strategy of regulating
the economy does not stop at regulating the activity that precedes or follows
the act, but also extends to the act itself, assuming that this distinction really
makes sense, given that the act merely offers a snapshot of the activity. In the
not always thorough discourse of civil law scholars, this regulatory move is
referred to as bottom-up market regulation as legal normativity. The truth is
that, just as competition cannot be established solely on the basis of relations
between companies, since it is necessary to assess the effect of the accumu-
lation of market power (resulting from agreements, the acquisition of a dom-
inant position or concentrations) by analysing the economic and regulatory
conditions of the contracts entered into by the company with consumers, in
the same way, it is not possible to regulate contracts without taking into ac-
count the general repercussions of specific rules and conduct.

2. The normativity of contracts and general implications

Perhaps the most striking feature of the most recent phase of contract law
is not the consideration of general, or even public, objectives (such as com-
bating usury in the abstract) when regulating the conditions and methods
for pursuing the individual interests of the parties to a contract, but rather
the sectoralisation of regulatory interventions (think of the regulation of
contracts in the banking, insurance, financial and telecommunications sec-
tors, etc.). This makes it more difficult even for contract law experts to
master their subject and identify which special rules are candidates for gen-
eralisation. Such generalisation will initially take place through dogmatics,
which will offer practitioners new categories capable of influencing the in-
terpretation of existing law and pushing the boundaries of private law fur-
ther; it could then be formally enshrined through the reform of general
contract law.

The genuine legal normativity of the contract is rendered through the
metaphor of the force of law of the contract between the parties (art. 1372
of the Italian Civil Code): the lex contractus. However, this normativity does
not only affect the individual private sphere of the parties, but also projects
itself into the public sphere with the strengthening of genuine private
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powers. The accumulation of power in the hands of private companies is no
longer just economic, but also socio-political (Pollicino 2023, 436 ff.), and
this relaunches the general terms and conditions of contracts drawn up by
these companies on an enormous, unprecedented, even global scale. This
allows these companies to influence social relations and certain institutional
balances. Just think of platform contracts — especially, but not only, those of
over the top (VLOPs: Very Large Online Platforms), which as such are capa-
ble of acting as gatekeepers of the digital ecosystem ! — which provide digital
services not only in the e-commerce sector, but also in the field of interper-
sonal communication and information (Carleo, Pescatore 2025, 141 ff.). Not
to mention that contracts between platforms and commercial users (the
transparency and fairness of which are covered by Regulation 2019/1150)
often end up influencing contracts between the latter and end buyers, who
are mostly consumers. In many cases, platforms also set up the procedure
and service for payment by purchasers of goods and services or provide ser-
vices functional to the performance of the commercial user’s service, such as
booking services or procedures to enable communication between the seller
of goods and the provider of services or digital content and the end pur-
chaser (Fernandez del Moral Dominguez, Tuccillo 2025, 138-139). Nor can
we overlook the complaint services managed directly by the platforms in or-
der to settle any disputes between the seller or supplier and the end buyer.
Not to mention contracts for the provision of knowledge and control services
for national defence, where the social impact of the contractual rule becomes
even more evident and concerning.

The two examples relate to two different aspects of contemporary con-
tract law: the first concerns the supra-individual dimension of contractual
regulation when two factors come together: the significant market penetra-
tion of certain companies and the adoption, in some cases on a global basis,
of standard contractual regulations. The convergence of these causes gives
standard contracts of certain companies a regulatory dimension, if not gen-
eral, then at least Community-wide. The second example is linked to a cycli-
cal phenomenon: when the State entrusts private individuals with the provi-
sion of goods and setvices that are essential for the exercise of a public func-
tion, or for reasons of public expenditure restraint, taking into account the
costs of public production, or for reasons of greater competence and profes-
sionalism on the part of private individuals, the contract governing the pro-
vision of such goods and services becomes a normative act that affects the

"Even the largest digital platforms have been proposed in doctrine as ‘private legal
systems’ in order to highlight their economic, negotiating and regulatory power: Bassan
2023, 1103 ff.
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public sphere, structurally conditioning the effectiveness, quality and quan-
tity of the public function.

A small comment on this point: I am not convinced by the idea that the
normative nature of the contract, its being the source of an individual right
which in certain contexts — as we have seen — can instead become a general
and abstract right lato sensu, finds expression in art. 1372 of the Italian Civil
Code. I am more convinced by the idea that assigns to the metaphor of ‘force
of law between the parties’ the meaning of expressing the unilateral irrefuta-
bility and immutability of the contract. The contractual rule is identified with
consent, understood not as an agreement, which is the essence of the con-
tract, but in the sense established by art. 1326 et seq. of the Italian Civil
Code, 7.e. as the sharing of a balance of interests to the point of translating it
into a rule that binds its authors. It is not sufficient for this arrangement of
interests to be identified by mutual agreement or prepared by one party and
shared by the other; it is also necessary for this arrangement to be preserved
from any second thoughts on the part of the parties or from the occurrence
of events that do not reach the threshold of significance necessary to make
them legally relevant in terms of reshaping the content of the contract (par-
tial termination due to partial impossibility of performance) or the disso-
lution of the obligation (total termination due to impossibility or superven-
ing excessive burden). Art. 1372 of the Italian Civil Code therefore identi-
fies the primary, so to speak existential or ‘negotiating’ effect (z.e., the con-
stitutive legal effect?) of the contract, highlighted by Renato Scognamiglio
(Scognamiglio 1969, 268) and represented by its impermeability to unilat-
eral modifications or terminations (Roppo 2011, 499 ff.). The lex contractus
established by consent is actualised in a dynamic phase with the main bind-
ing effects of the contract (attributive: real, obligatory or guarantee; modify-
ing or extinguishing) which constitute the projection of the contractual rule,
originated by the parties’ will (voluntas), onto the plane of the legal modifi-
cations that the contract brings about.

3. The need for a new dogmatics: The contract as a title of acquisi-
tion and assumption of obligations and as self-regulation

These general considerations and the increasingly central role of the contract
provide the premise for moving on to one of the most interesting reflections
in the current debate: the loss of the past certainties and systematic and con-
ceptual symmetries that accompanied our university education. Are we sure
that the post-twentieth-century world and the related regulatory framework
were less complex and difficult to decipher than today’s reality? My impres-
sion is that the most eminent and sensitive exponents of the generations of
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civil law scholars who worked around the Second World War and then
throughout the 20% century made a conscious choice, both in teaching and
in scientific circles, to select regulatory material and to make robust simpli-
fications and generalisations. Obviously, this methodological choice led to a
sclerotisation of private law studies, due to the uncritical repetition of models
already tested within the conceptual and generalising approach. In the hands
of less gifted scholars, these lines of inquiry and an abstracting canon led to
a detachment from the subjects regulated, downgrading dogmatics to dog-
matism and conceptual and systematic discourse to variations on the theme,
completely unaware of the heuristic and ordering function of lexical, cate-
gorical and systematic work.

In its original inspiration, the selection of normative material and the con-
sequent robust simplifications and generalisations of civil law scholars were
designed to enable private law to take over from Roman law the basic gram-
mar and lexicon of law, offering other disciplines a categorical framework
and a system of general rules to be used in the interpretation and systemati-
sation of the various branches of the legal system. In recent times, private
law scholars have given up on this task, following in the footsteps of scholars
in private law disciplines (especially commercial law and economic law) be-
cause they clearly want to be ‘business lawyers’, even on an academic level. I
do not believe that this distortion of private law studies has led to an im-
provement in the quality of private law research: today, private law studies
can probably no longer be criticised for a formal conceptuality that is una-
ware of the magma of material interests expressed by society and the market,
but, just as likely, the general usefulness of these studies can be questioned.

In the crucial field of private autonomy, a new contract dogmatics is
struggling to take shape (this is also noted by Gentili 2015, 26 ff.), with some
significant exceptions, among which I would mention in particular: the con-
tract with contractual power asymmetry, outlined by Enzo Roppo (2020, 69
ff.) and refined by Alberto Benedetti (2012, 370 {f.); the third contract, intu-
ited by Roberto Pardolesi and given form by various authors, including An-
drea Zoppini, Gregorio Gitti and Gianroberto Villa (Various Authors 2008);
and the alien contract proposed by Giorgio De Nova (2010).

The challenge is to construct a robust and shared dogmatics of standard-
form contracts (mass contracts) and long-term contracts, especially if they are
of a lasting nature. In conceptualising the former, Natalino Irti’s provocation,
aimed at denying the contractual nature of unilaterally prepared mass contracts,
conceiving them as «scambi senza accordo», .e. as two unilateral acts devoid of
linguisticity and, therefore, of dialogue, did not do a good service, among the
many rendered to the scientific debate both before and after (Irti 1998, 347 ff.).
On the contrary, these are unquestionably contracts — as many have argued,
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above all Giorgio Oppo (1998, 525 ff., followed by the counter-reply by Irti
1999, 273 ff.), Massimo Bianca (2000, 43 ff., followed by a reply by Irti 2000,
601 ff. and a counter-reply by Bianca 2001, 1120 ff.), Giuseppe Benedetti
(1999, 137 ff.) and Francesco Gazzoni (2006, 313 ff.) — whose characteristics
must be identified at a dogmatic, ze. conceptual, level, not only and not so
much for the sake of definition and conceptual purity, but rather to establish a
more adequate framework than the fragmented one outlined by the legislator.

In mass contracts, unilaterally prepared regulations, the use of standard
contractual content and the phenomenon of heteronomy as a means of lim-
iting the preponderance of one party’s bargaining power over the other seem
to deprive the contract of its character as an individual act, z.e. an act de-
signed to satisfy the particular and unique interests of two parties. The need
for uniformity of contractual content, especially in terms of the regulatory
content of the contract, seems to trample on the specific, and perhaps
unique, interests of the weaker party. This indisputable characteristic of mass
bargaining leads many to believe that in these contracts the space for indi-
vidual freedom of the weaker party is reduced, if not eliminated altogether.
It would therefore be worthwhile to distinguish within the contract —in every
contract, but especially in mass contracts — between two different dimen-
sions. The dimension of the contract as a legal title for the acquisition of
rights or the assumption of obligations; and the dimension of the contract as
a regulation of the economic transaction set out in the subject matter. ?

Even in contracts that are strictly unilateral, the choice to purchase a good
or service in exchange for consideration or to voluntarily assume obligations
towards the other party is an act of freedom. This is a complete freedom, no
less rich and substantial than that expressed in negotiated contracts, in which
both the subject matter and the regulation arise from a decisive — or, to use
Gianfranco Palermo’s expression, ‘configurative’ (Palermo 2015, 26 ff.) —
contribution by both or all of the parties. Obviously, the subject matter of
the contract does not always relate to goods and services whose characteris-
tics are self-evident and intelligible on the basis of common culture or expe-
rience. Just think of certain financial, insurance or investment formulas,
where the freedom of choice and bind depend on the counterparty’s ability
to make the banking or insurance service or financial instrument understand-
able to the other party through adequate information, which in the context
of consumer-professional relations should even become a prior dialogue.

2This dual dimension of the contract forms the basis for the limitation of the assess-
ment of unfairness, by art. 4(2) of Directive 93/13/EEC and art. 34(2) of the Italian Con-
sumer Code, to the normative content alone and not to the subject matter of the contract
and the adequacy of the consideration, unless these are clearly and comprehensibly iden-

tified.
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The second dimension, that of regulatory content, is in fact increasingly
the result of a form of sharing between the parties that is less substantial than
that which characterises the classic conceptualisation of the contract, which
is still relevant for negotiated contracts. Adherence is not conformity. And
the degree of free determination inherent in the act of adhering to a unilat-
erally prepared negotiated regulation is not comparable to contributing to
the preparation of the regulation. From this point of view, the concept of
the contract as self-regulation, on which the refounding of the contract on
objective bases had relied since the mid-twentieth century (in Italy, Betti
1960, 53 ff.; Scognamiglio 1969, 100 ff.), is no longer adequate to represent
the reality of standard-form contracts. In these contracts, the regulatory
aspect function is exercised unilaterally, and it is therefore difficult to con-
ceive of the contract as an instrument of self-discipline for both parties. A
more accurate representation should recognise that for the party drawing up
the contract, it remains an instrument of self-regulation, and in this sense an
act of voluntary standard-setting, while for the weaker party, which cannot
influence the regulatory dimension, the contract is still an act of freedom in
the field of property, but in terms of an act of self-determination accessing
goods and services.

The regulatory dimension is undoubtedly capable of being reflected back
on the subject matter, making it less economically advantageous than it ap-
pears on the basis of its intrinsic characteristics.? It is for this reason that
European private law, in consumer contracts, unable and unwilling to allow
review of the subject matter of the contract and the appropriateness of the
negotiated arrangement, instead allows significant and effective control over
the regulatory aspects of the contract. Such review and its outcome, consist-
ing of relative ineffectiveness or, in Italy, the partial nullity of the contract
for protection purposes, is not, as has been claimed for too long, especially
in Italy, for reasons of fairness or — as it should perhaps more correctly be
said — contractual justice, but mainly for utilitarian reasons linked to the
proper functioning of the market. European legislation on so-called unfair
terms prevents the immediate profit of a professional who intends to max-
imise their advantages by drawing up contractual terms characterised by a
significant imbalance of rights and obligations within the contract from

> Just as the subject matter of the contract affects the assessment of the unfairness of
the contractual provision, as established by art. 4(1) of Directive 93/13/EEC and art.
34(1) of the Italian Consumer Code: «The unfairness of a term shall be assessed by taking
into account the goods or services which are the subject matter of the contract and by
reference to the circumstances existing at the time when the contract was concluded and
to the other terms of the contract or of any other contract with which it forms a set or to
which it is related» (trans. by the Author).
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being pursued at the expense of the medium- and long-term profit, both in-
dividual and general, represented by consumer confidence. This reliance
would be undermined, if not completely destroyed, if the legal system al-
lowed the full effectiveness of non-individually negotiated contracts that
conceal the pitfall of hidden contractual imbalances.

4. And a new dogmatics also in light of long-term contracts

The category of long-term contracts, and in particular those of a fixed
duration (in Italy, most recently, Granieri 2007; Tuccari 2018), poses entirely
different challenges. Here, the long term of the economic activity breaks into
the contractual structures, which are not centred on the act and on the im-
mediate or protracted effect for the reasonable period of time imposed by
the performance of the obligation in contracts with binding effects. Even in
fixed-term contracts, the issues of unilateral determination and standardisa-
tion examined above may arise (e.g., a bank current account, a loan with a
pre-established repayment plan, etc.), and the same applies to these charac-
teristics. The specificity of fixed-term contracts lies in their subjection to a
principle of contract stability, as opposed to remedies of termination (arg. ex
art. 1564 of the Italian Civil Code on the termination of supply and artt. 1596
and 1597 of the Italian Civil Code on the termination of leases and tacit re-
newal), which is also justified in light of the specific investments that the
conclusion of such contracts usually requires. Furthermore, the extension in
time is an indispensable element for the satisfaction of the parties’ interests,
which are, in fact, long-lasting, so much so that it can be said that the dura-
tion is inherent in the ‘causa’ of such contracts. The extension of time ex-
poses these contracts to unforeseen circumstances and, where the parties do
not predetermine this by including a hardship clause as the basis for volun-
tary renegotiation (Brunner 2008, 391 ff.; and in Italy, see, recently, Ven-
turelli 2017, 1036 ff.), the problem arises of managing such unforeseen cit-
cumstances, selecting those that are irrelevant because they are included in
the normal risk of the contract precisely because of its duration, from those
that are legally relevant, even if not subject to a legislative provision. The
problem of changing circumstances has already been recognised, as high-
lighted by James Gordley (2004, 513 ff.), by medieval canon lawyers thanks
to Thomas Aquinas’ rationalisation of Aristotle’s theory of equity, and can-
not remain confined to the dogmatic constructions of scholars and the most
prudent guidelines of case law, but requires regulation in general contract
law, as was the case in France with the reform of the Code civil in 2016 with
the introduction of art. 1195 on zmprévision (Deshayes, Genicon, Laithier
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2018, 436 ff.; Fabre-Magnan 2021, 620 ff.) and, even earlier, in Germany
with the Schuldrechtsmodernisierung with the introduction of § 313 BGB,
entitled Storung der Geschiftsgrundlage (Heinrichs 2009, 472 ff.; Medicus
2006, 518; Rosler 2003, 383 ff.; Wiesner 2004, 654 ff.).

5. The will/voluntas

The will/voluntas is the ideal-philosophical concept around which the clas-
sical doctrine of contract has been built. The implications of resorting to this
concept are well known to all. On the one hand, the legal will expresses the
humanism of the Enlightenment, centred on trust in the individual and his
ability to dominate reality. On the other hand, the voluntas as the corner-
stone of the contract expresses the sanctity of the principle of the intangibil-
ity of the content of the contract, the so called sanctity of contract, and,
therefore, the resistance of the classical conception of the contract to hetero-
integration by the law. Both of the assumptions that justified the adoption of
the will, the very abracadabra of contract law, have ceased to exist. The crit-
icism of the subjectivist approach to contracts and juridical acts (they are
united by attributing the legal effects of the transaction to the declared in-
tention: Karlowa 1877, 4 ff.; Zitelmann 1879, 290 ff.; Enneccerus 1888, 152
ff.) and «the secular theology based on the binding nature of the will», de-
nounced by Siegmund Schlossmann in Kritik des Vertragesbegriffs (Schloss-
mann 1876, trans. by the Author, on which see the reflections of dalla Mas-
sara 2021, and of Pagliantini 2023, 7 ff.), is long-standing and draws on the
unknowability of the will as a spiritual dimension and on the need to re-
establish the contract on the objective basis of the declaration or action, on
the assumption that «the will is within the action, not outside it» (Schloss-
mann 1876, 32, trans. by the Author). In other words, the will only acquires
significance to the extent that it is expressed through a sign, which, to tell
the truth, was already well understood by the ancients (dalla Massara 2021,
37). Of course, if the criticism of the theory of will is limited to the need to
anchor the binding effects of the contract to an objective fact, such as a dec-
laration (Manigk 1907, 150 ff.; Manigk 1918, 79 {f., 134 ff.) contrasting the
Willenstheorie with the Erklirungstheorie (in Italy, the most in-depth discus-
sion is offered by G.B. Ferri 2004, 31 ff.), the progress is not decisive (see, in
fact, the criticism by Betti 1960, 56 ff.). Whatever the preferred conceptual
framework, the question remains whether the legal effects of a contract are
the prerogative of the party or parties or whether they arise from the state
legal system. In this second scenario, the legal system can operate on the pre-
legal preconception that the parties have of the effects of the contract or ju-
ridical act (the so-called empirical effects), modifying or supplementing them
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with respect to the parties’ expectations,* which, therefore, constitute only
the factual prerequisite for a mechanism for producing effects that is entirely
governed by the state legal system.’

If, today, the voluntas appears to contract scholars to be an ideologically
too compromised category to still be used, and this, to be honest, is not a
settled conclusion and is the subject of recent research, what the will, puri-
fied of all value implications, intends to express should not be set aside: the
individual freedom to set binding rules for oneself. Only in this way can we
escape Rodolfo Sacco’s criticism that, since the 1960s, the rejection of will
and pandectic definitions has been replaced by «equally rigid concepts,
which are elusive, ambiguous and vague» (Sacco 2016, 56-57, trans. by the
Author).

Firstly, the contractual rule translates into a unilateral promise (gratui-
tous contract) or mutual promises (bilateral contract) to provide the other
party with a benefit which, precisely because it is formulated as a rule, since
it is characterised by the intention to be legally binding, gives rise to a reli-
ance on the part of the other party that must be protected. ® From this point
of view, it is reductive to distinguish between an empirical intention, such as
the desire for practical results, and a legal intention, such as the desire for
legal effects (this traditional approach is supported by Cataudella 2023, 5-6,
following Santoro Passarelli 1959, 205; Scognamiglio 1958, 590). Even the
intention of practical results is conceived by the parties and structured in
terms of what ought to be, and therefore has, to all intents and purposes, a
normative scope, albeit not exhaustive, for reasons that will be clarified be-
low. The intention to bind oneself in an exchange of goods or services, in
financing, in granting the enjoyment of one’s own property, in cooperation

4The point is made with characteristic clarity and insight by Vassalli (1934), 8: «la
volonta ¢ il momento caratteristico del negozio giuridico, posto che nel riconoscere i ne-
gozi giuridici la legge da riconoscimento e attuazione alla autonomia del privato, cioé al
potere del privato di dettare la regola di dati suoi interessi. Ma la volonta, da un lato (A),
non esaurisce tutto il contenuto dei n.g., poiché in ciascuno di essi possono essere richiesti
altri elementi (p. es. di forma) e possono altresi da essi derivarsi degli effetti che non sono
voluti dal privato, ma sono determinati dalla legge; dall’altro lato (B), gli effetti sono ri-
connessi non tanto alla volonta, ch’¢ un momento interiore, quanto all’atto esterno in cui
essa trova manifestazione: sicché non in ogni negozio o in ogni caso & decisiva la volonta
del soggetto».

> Falzea (1996), 41; Falzea (1997), 719 ff., in particular 78, refers to «legal manipula-
tion» by the law of self-regulation of interests, relegated to a «pre-legal phenomenon».

¢On the role of reliance as a reason for the obligation, even more than the moral
imperative to respect commitments or the utilitarian incentive to receive the correspond-
ing advantage in the exchange or the symbolic power of having performed an act of au-
tonomy, see Sacco (2016), 55; as well as Irti (2011), 71, who emphasises trust in the bind-
ing nature of the objective meaning of words or conduct.
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to carry out an act or activity, etc., constitutes the material reality, already
juridical in itself, referred to by the term and concept of contract.’

The contract is, therefore, the union of autonomy and normativity: it is
freedom to submit to rules, and these rules, not because they are autono-
mous, are not legal norms. In general theory, it is now accepted that the no-
tion of a legal rule as a prescriptive proposition does not require the con-
comitant characteristics of generality and abstractness, which are not mutu-
ally implied, since a legal rule can be a precept of universal scope even in the
absence of one of the two requirements. The universality of the prescription
depends, in fact, on the typical nature of the matters regulated, and this con-
notative requirement of the legal norm exists even if the typical or universal
form of the precept depends either solely on the indeterminate plurality, or
class, of the subjects to whom it is addressed, or solely on the indeterminate
plurality, or class, of the behaviours regulated (Ferrajoli 2007, 229 ff.). As an
individual regulation of future conduct and relationships, the contract is a
source of rules that are universal in nature because they are abstract but not
general (Ferrajoli 2007, 231, who, in fact, defines a legal transaction as «any
prescriptive act of disposition that is an exercise of private autonomy» (Fer-
rajoli 2007, 767, trans. by the Author), and this is sufficient to recognise pri-
vate autonomy as having an original normative force in the proper sense,

"Therefore, we cannot agree with the opinion of Gentili (2015, 11), according to whom
in the material world, the theorist could not point to anything to make it clear what he means
by contratto, contrat, contract, Vertrag, etc. Of course, in order to speak of a contract in
concrete terms, a fact is required: there are parties who negotiate, the text they draw up, the
contractual intentions, the executive activities and those in breach. A fact that involves val-
ues: the goods and services negotiated, the fairness or unfairness of the exchange. But none
of this is in itself the ‘contract’. Nor is it an institutional fact. Or rather, there is certainly an
institutional fact of which ‘contract’ is the name. But it is rather the name that constitutes
the fact and not vice versa. And the fact itself, without the contribution that the name brings
to it, remains a mere sociological reality and does not rise to the level of law. Deprived of
the deontic values that only language (and therefore the name) introduces, exchanges are
sociology, economics, not law. They exist in being, whereas ‘contract’ is the name of a ought
to be. And the ought to be can only exist in prescriptive language. That is, here, in the name
of contract. Of course, the contract does not arise out of nothing. At its origin there are
facts, material and social, and values are manifested in them. The contract is not without
this. But it is not this. The contract is rather the prescriptive meaning of all this: that one or
the other can or must do something. The contract cannot be grasped in material or social
reality. The contract cannot be grasped outside prescriptive discourse on the contract. This
judgement seems excessive, because in socio-economic reality, individuals, subjects, agree
in a prescriptive sense, often unaware of how the contract is regulated by the state legal
system and what the prescriptive meaning of the contract is in the discourse of jurists. The
judgement is, however, acceptable insofar as it detaches the concepts of the contract from
the material substratum of business, emphasising that they are influenced by ideal inspira-
tions that are also prescriptive in nature, insofar as they are the basis for justifying different
and sometimes contradictory rules governing contracts.
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regardless of the connotation of generality (in a different sense, see Lipari
2007, 728) but not of universality/typification, which also gives the contractual
rule the syntactic structure of a legal rule and the extensional dimension of the
normative meanings it expresses, distinguishing it from individual and con-
crete rules. The genesis of legal norms by autonomous means therefore ap-
pears to be a generalised phenomenon, which goes well beyond the hypotheses
in which autonomous rules are intended to be observed by subjects other than
their authors (see Pastore 2019, 49), thus linking the trait of generality to that
of abstractness (e.g. collective bargaining, codes of ethics and good conduct,
codes of self-discipline (Scotti 2019, passinz, in part. 70 ff. etc.).

In this broader context, it is not unreasonable to argue that art. 1322 of
the Italian Civil Code® represents a secondary rule of competence in the
Hartian sense (Hart 2002, 118 ff.) and, more specifically, a rule of recogni-
tion that gives explicit form to a customary rule establishing the relationship
between the normative power of individuals and the heteronomous norma-
tivity of the State, and now also of supranational institutions (on this point,
see Barberis 2017, 122 ff.). In other words, the contract can be considered
to produce rules in the strict legal sense beyond and even before recognition
by the state legal system and outside any context of delegation/authorisation
by the latter. The legal nature of the regulation contained in acts of autonomy
exists despite their individual origin and the absence of an underlying social
organisation in the sense of a private legal system distinct from the state legal
system, as clarified by Widar Cesarini Sforza (Cesarini Sforza 1929, 43 ff. for
whom private law is «the set of rules that non-state authorities issue to regu-
late certain legal relationships between the persons subject to them», trans.
by the Author). Private autonomy therefore represents a genetic phenome-
non of original legal rules which, however, are naturally and programmati-
cally destined to be subject to assessment by the state legal system.

6. Will and individual norms: The legal relevance of contracts as a
prerequisite for strengthening binding force through remedies

The premise for recognising the original normative scope of the contract can
be found in the affirmation of the precedence of the social order over the

8The second paragraph of this provision is unique in the international landscape and
provides that «1. The parties are free to determine the content of the contract within the
limits imposed by law and corporate rules. 2. The parties may also conclude contracts that
do not belong to types subject to specific rules, provided that they are intended to achieve
interests worthy of protection under the legal system» (trans. by the Author). On this point,
reference may be made to Piraino (2021a), 667 ff.
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legal order and of the participation of private autonomy in both, without its
inclusion within the scope of the legal system stripping it of its pre-legal au-
tonomy, expressed through will/voluntas. This concept of private autonomy
and its relationship with the state legal system has been advocated and ex-
tensively argued in Italy, above all by Emilio Betti (Betti 1960, 43 ff.) and
Renato Scognamiglio (Scognamiglio 1969, 83 ff., in part. 98 {f.).

The contract therefore constitutes the translation into individual but ab-
stract legal norms of the practical intent of the parties, which the legal system
recognises in its intrinsic and original normativity. Therefore, both the con-
cept that conceives the relationship between private autonomy and the state
legal system in terms of prior authorisation of the former by the latter® and
the concept that instead relies on the idea of subsequent recognition of legal
effects (Scognamiglio 1969, 138 ff.) must be overcome. In recognising the
act of autonomy in its intrinsic and original normative force, the legal system
may also disapprove of it if the contract or act of autonomy goes beyond the
limits set for private autonomy or if it does not comply with the structure
that the legal system imposes on contracts and juridical acts, for the sole pur-
pose of ensuring that freedom has been adequately exercised, or if the con-
tract in some way conflicts with a balance of interests enshrined in the legal
system with binding provisions. Recognition may culminate — and this is the
most frequent scenario — in full approval of the contract or transaction. If
they approve the contract, contemporary European legal systems subject the
economic transaction carried out by the parties and the related regulation to
a process of addition of normativity implemented through the integration of

°This is the well-known Kelsenian approach, in which, in fact, the legal transaction
does not refer to private relations that arose before the formal appearance of the coercive
rule established by the legal order, since no legally relevant relations arise between private
individuals before the rule comes into force, but only spontaneous and informal adjust-
ments of interests: Kelsen (1974), 58 {f., probably following Bierling (1894, 114 {f.). In
Kelsen’s strictly formal scheme, the legal transaction is recognised as an act producing
law by virtue of authorisation by the higher-ranking norms of the state legal system: Kel-
sen (1980, 139): «The legal transaction is a creative act of law because it produces legal
obligations and rights for the parties entering into the transaction. But at the same time,
it is an act of applying the law, and therefore creates and applies the law at the same time.
The parties resort to general rules that make legal transactions possible» (trans. by the
Author). In Ttaly, this construction has attracted authoritative and influential followers:
Santoro Passarelli (1983), 126; Pugliatti (1968), 668; Scalisi (1998), 549-550, according to
whom, in the encounter between autonomy and the state legal system, it is inevitable that
the latter will express an authorisation or concession to the former, inasmuch as the au-
tonomy of the private individual in the field of legal transactions lives and operates within
the sphere of the legal system (art. 1322 of the Italian Civil Code), as well as within the
limits — more or less rigid or flexible — imposed by the system and under conditions —
formal and substantive — as well as methods and procedures established by law (art. 1323

of the Italian Civil Code).
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the content of the contract by ordinary law, secondary sources and regula-
tory acts of independent administrative authorities. The mandatory and dis-
positive heteronomous rules established by the legal system do not come
down from above, but inevitably end up influencing the social manifestation
of contractual autonomy, which does not operate in a sort of state of nature.
The contracting parties, especially if they operate on the supply side and are
therefore fully aware of the heteronomous rules of the contract, both sup-
plementary and binding, make their choices and configure the economic
transaction, regulating it, also in light of the applicable regulatory frame-
work.

The real point of friction between the different theories of contract con-
cerns judicial integration, especially that implemented through general
clauses, first and foremost that of good faith and fairness. Here, the ideolog-
ical clash between the liberal-libertarian view and interpretations variously
inspired by equitable requirements, or in any case to reasons of commutative
justice, becomes more heated, and the preservation of the normative scope
of the legal will becomes a function of the preservation of the balance of
interests outlined by the parties from unforeseeable revisions by the judge,
dictated by the specificities of the individual case. In North American litera-
ture — and even earlier in the common thinking of Anglo-American circles —
there is strong resistance to judicial integration (Schwartz, Scott 2003, 541
ff.), which has translated into a textualist theory of interpretation and then
into market practices concerned with making contracts immune from judi-
cial review, both in terms of integration (see mzerger clauses as an applica-
tion of the parol evidence rule (Fuller, Eisenberg, Gergen 2013, 517; Murray
2003, 431 ff. In Italy, see Castronovo 2017, 59 ff.; Foglia 2015, 11 ff.)) and
in the selection of the most appropriate remedy (see sole remedy clauses) (De
Nova 2024, 228 ff.; Gabrielli 2021, 281 ff.; Cicconi 2020, 11 ff.).

However, the relationship between the inherent and original normativity
of the contract and its recognition within the legal system must be clarified.
To borrow a felicitous expression, it is necessary to highlight the dialectic
between freedom and authority. ! Recognition determines the relevance of
the normativity of the contract at the level of the legal system and, therefore,

Ferri (2004), 57 ff., in part. 69: «la relazione tra negozio e ordinamento statuale &, a
ben vedere, espressione della relazione tra liberta (rappresentata dal negozio) e autorita
(espressa dall’ordinamento statuale); cioé tra un sistema di valori (il negozio) espressione
di specifici, circoscritti e personali interessi e un sistema di valori (’'ordinamento statuale),
espressione di una visione generale e totalizzante la realta sociale, in cui il negozio si inse-
risce come frammento minimo. I compiti che si prefiggono i due sistemi sono dunque
profondamente diversi, sia da un punto di vista qualitativo, che da un punto di vista quan-
titativom.
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this relevance is not functional to the production of legal effects, which arise
directly from the contract, but rather to the strengthening of these effects
through judicial or extrajudicial remedies. The recognition of legality by the
state or supranational legal system is therefore not functional to making so-
cial manifestations of private autonomy binding or normative, but only to
conferring on them that increase or multiplication of force guaranteed by
access to jurisdiction and extrajudicial remedies (Piraino 2021b, 150 ff.). The
increase in binding force depends on the possibility of resorting to the appa-
ratus of remedies, invalidating and against non-compliance, developed by
the state or supranational legal system, and on the possibility of bringing
proceedings before the courts to ascertain one’s rights and to obtain the
condemnatory or constitutive measures to which the substantive remedies
give rise. In addition, the state legal system provides for procedures for the
enforcement of judgments and other enforceable titles, which are based on
the proportionate and regulated use of force that the legal system reserves
for itself in order to ensure the coercive power of legal rules. All this is
reflected in the degree of reliance generated by the promise made by the
other party: «in order to give legal subjects credibility, credit and viability,
the legal rule must necessarily guarantee their promises and, in order to
guarantee every promise, it must impose its fulfilment» (Sacco 2016, 56,
trans. by the Author).
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Chapter 3

VOLUNTAS AS LEX.

THE ANCIENT ROOTS OF A MODERN
LEGAL IDEA

Sara Galeotti

ABSTRACT: This contribution aims to investigate the significance of the expres-
ston lex contractus (lex privata) concerning the phenomenon of the normativity
of will. Specifically, this study will examine the complex role of ‘private will’ —
as expressed in the construction of id quod actum est — in shaping contractual
types and contributing to their development and enrichment.

KEYWORDS: Voluntas — Lex contractus — Agreement.

SUMMARY: 1. Voluntas: A long ‘intellectual’ journey. — 2. The polysemy of the
concept of will: From the Greek conception of bozlesis to the Latin notion of
voluntas. — 3. About lex contractus. — 4. Private autonomy and Typenzwang in
Roman contract law: Two examples. — 5. Is the cyber-formalism the new manci-
patory-formalism? — References.

1. Voluntas: A long ‘intellectual’ journey

Nihil est tam in potestate voluntatis
quam ipsa voluntas.

August. Retract. 1.1.22

One of the most fruitful contributions of twentieth-century philosophical
hermeneutics lies in its capacity to elucidate the intrinsic relationship be-
tween thought and language (Baghramian 1998). This perspective has served
to consolidate, on the one hand, the notion of the fundamental ‘conceptual-
ity of philosophy (Gadamer 1970, 137 f.); and, on the other hand, of the
methodological centrality of Begriffsgeschichte in tracing the evolution of
thought itself (Gadamer 1990, 401 ff.).! Indeed, attentiveness to linguistic

1«Wir hatten in der Analyse des hermeneutischen Prozesses die Gewinnung des Aus-
legungshorizontes als eine Horizontverschmelzung erkannt. Das wird jetzt auch von der
Seite der Sprachlichkeit der Auslegung aus bestitigt. Der Text soll durch die Auslegung
zum Sprechen kommen. Kein Text und kein Buch spricht aber, wenn es nicht die Sprache
spricht, die den anderen erreicht. So mufl die Auslegung die rechte Sprache finden, wenn
sie wirklich den Text zur Sprache bringen will. Es kann daher keine richtige Auslegung
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phenomena and recognizing the semantic transformations of keys — such as
the Latinisation of the Greek philosophical lexicon or the translation of
Latin terminology into modern idioms — enables us to grasp the complexity
of linguistic choices and cultural contexts which, over time, have generated
distinct intellectual traditions (Camera 2025, 232).

Much like philosophy, law is not an abstract construction founded upon
conceptual invariances; rather, it is the dynamic product of a work shaped
by language in forms defined and oriented by the socio-economic evolution
of a given civilization (ex 7zultis, Mazzotta 1992, 104 . and Raffa 2000, 113
ff.). Consequently, the understanding of a legal institution as well as its de-
velopments demands, first and foremost, the ‘historicisation’ of the termi-
nology that describes it, together with a diachronic reflection on the concepts
thereby evoked across different moments in time.

After all, from the perspective outlined by one of the most prominent in-
tellectual figures of the Roman Republic — Cicero, particularly in De re publica
and De legibus —, ius is conceived as [dgos, the rational principle underpinning
the normative order of the res publica (Schiavone, 2005, 108). As Ulpian would
observe more than two centuries later, this order would be unsustainable with-
out the jurists, sacerdotes iuris and veri philosophi, who serve as custodians of
the profound and privileged nexus between the pursuit of justice and the re-
alization of truth (Norr 1973; Norr 1972 [74]; Casavola 2003; Falcone 2004;
Schiavone 2005, 371; Bretone 2010; Maganzani 2020).

As a full understanding of the long intellectual journey of the Willensthe-
orie, calls for an exploration of the cultural landscape that shaped its origins,
the inquiry will begin by considering the theme from the perspective of the
ancient world. Indeed, starting from a preliminary, and necessarily cursory,
reflection on the term voluntas within the Roman cultural and legal context,
this contribution seeks to investigate the conceptual and functional signifi-
cance of the expression lex contractus (lex privata) concerning the phenom-
enon of the normativity of legal will. Specifically, the chapter will offer an
overview of the complex role played by will/voluntas — as expressed in the
formula zd guod actum est (Vlahos 2012, 844)2 — in shaping contractual types
and in contributing to their development and conceptual refinement.

>an sich< geben, gerade weil es in jeder um den Text selbst geht. In der Angewiesenheit
auf immer neue Aneignung und Auslegung besteht das geschichtliche Leben der Uber-
lieferung. Eine richtige Auslegung >an sich< wire ein gedankenloses Ideal, das das We-
sen der Uberlieferung verkennte. Jede Auslegung hat sich in die hermeneutische Situation
zu fligen, der sie zugehort...».

2See, e.g., Ulp. 31 ad ed. D. 17.2.52 pr.: Cum duobus vicinis fundus coniunctus venalis
esset, alter ex his petit ab altero, ut eum fundum emeret, ita ut ea pars, quae suo fundo tuncta
esset, sibi cederetur: mox ipse eum fundum ignorante vicino emit: quaeritur, an aliquam
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2. The polysemy of the concept of will: From the Greek conception
of bodlesis to the Latin notion of voluntas

The historical evolution of the philosophical concept of ‘will’ or ‘willing’,
from classical antiquity to the advent of Christianity, has garnered consider-
able scholarly attention and inspired thorough debates. These inquiries jux-
tapose diverse paradigms that aim to delineate this notion and underscore
its centrality in elucidating the Human experience (Arendt 1971, 84; Dihle
1982, 144; Kahn 1988, 255-259; Miller and Inwood 2003; King 2010, XXXT;
Brann 2014, 23-37; Maso 2021a; Paulson 2022, 17). Within this rich herme-
neutic framework, certain salient theoretical junctures may be discerned to
demarcate the speculative scope within which the concept of voluntas can be
critically examined (Ranouil 1980; Veto 2003; Wijtfels 2022). Philosophi-
cally, the term is inextricably linked with the phenomena of action and de-
liberation, situated within the broader domains of ethics, moral discourse,
and anthropological self-comprehension. Private will, in its legal meaning, is
frequently conceptualized as an intrinsic faculty of the agentive subject, en-
dowed with the capacity to engender acts rooted in deliberation, whether
exercised voluntarily or involuntarily, and informed by the principle of free
will (Pereboom 2014; Pereboom 2017a; Pereboom 2017b).

According to a well-established interpretation, the concept of will as a
causal principle of action finds its development in modernity, shaped signif-
icantly by the influence of Latin culture and its reinterpretation in Medieval
doctrine (Bassano 2022; Sinisi 2022). Although an initial reflection on willing
emerged in the Greek world, it is crucial to note the absence of a precise
term in the Greek linguistic context equivalent to what the Romans denote
as voluntas.

Instead, the Greek philosophical paradigm oscillates between two poles,
represented by the verbs 0éAewv and BovAecOat, though this does not
amount to a strict opposition: the former signifies «being ready or disposed

actionem cum eo vicinus habeat. lulianus scripsit implicitam esse facti quaestionem: nam si
hoc solum actum est, ut fundum Lucii Titii vicinus emeret et mecum communicaret, adver-
sus me qui emi nullam actionem vicino competere: si vero id actum est, ut quasi commune
negotium gereretur. Societatis iudicio tenebor, ut tibi deducta parte quam mandaveram reli-
quas partes praestem. According to Ulpian, the mere fact that two or more individuals
jointly perform an act or engage in a common enterprise does not, in itself, constitute a
partnership. In addition to such collaborative action, there must also be a specific inten-
tion to establish a partnership relationship, expressed through the affectio societatss. This
affectio is precisely what Julian seeks to identify in addressing the factual question at hand.
He examines the parties’ intent to determine whether the arrangement in question repre-
sents a mere informal agreement between neighbors or a true partnership contract. Par-
ticularly illustrative in this context is the formula sz hoc solum actum est, ut — si vero id
actum est, ut, which underscores the pivotal role of intent.
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toward something», while the latter refers to «aspiring to something deemed
worthier of effort — a desire or plan (BouAr) directed toward a specific object»
(ex aliis, Pohlenz 1947, 209 ff., 304 £.; Snell 1953, 182 £.; Voelke1973, 5).3

While BovAeaBar denotes the act of spontaneous willing, its etymological
root invokes notions of reflection and deliberation. As a result, the actions it
describes invariably stem from an intellectual process culminating in the ef-
fort to attain a goal deemed valid. In a philosophical framework that privi-
leges the primacy of intellect (manifested as voig or Stdvoia), the will does
not attain autonomy as a distinct force or an independent psychic faculty de-
tached from the cognitive dimension, thereby hindering its conceptual inde-
pendence (Vlahos 2012, 830 ff.; Paulson 2022, 18-24; Camera 2025, 234 £.).

A significant turning point in the redefinition of the theory of will lies in
the assimilation of Greek thought within the framework of Latin culture. It
can indeed be justly stated that the Latin concept of voluntas constitutes a
foundational matrix for the subsequent conceptualisation of legal will as an
autonomous human faculty, wherein deliberation is not exclusively depend-
ent on rational knowledge (Maso 2021b, particularly 84).

First and foremost, language offers guidance: in Latin, voluntas is a poly-
semous term that encompasses the meanings expressed by the three Greek
nouns BovAnotg, £ék®v, and 6pun (Maso 2021b and Paulson 2022, 24). Vo-
luntas thus signifies not only the manifestation of a subject’s decision* but
also a choice exercised in the absence of constraint, as well as an impulse that
does not necessarily arise from an act of rationality. It is no coincidence that
Varro, capturing this dynamic, attributes a dual origin to volo/velle — from
voluntas and volatus — to emphasize the dynamic and immediate nature of
the human spirit, capable of turning instantly to any chosen objective (Paul-
son 2022, 24).°

In Cicero, legal will is theorized as the motivational nucleus from which
all movements of the human soul originate, encompassing both those rooted
in rational deliberation and those stemming from irrational impulses (Maso
2021b, 73-84; Vlahos 2012, 832; Paulson 2022; Camera 2025, 234 £.). Seneca
likewise delves into the interplay between voluntas and intellect within the
framework of human action, challenging the Greek intellectualist tradition
and attributing to the will a profound and structurally innovative signifi-
cance. His celebrated dictum, velle non discitur,® encapsulates the notion

> See below, Galeotti, particularly 196 {f.
4See below, Galeotti, particularly 196 ff. See also Orlandi and Grondona, in this book.

>Varr. ling. lat. 6.6.47: Volo a voluntate dictum et a volatu, quod animus ita est, ut
puncto temporis pervolet quo volt.

¢Sen. ep. 81.13: Desinant itaque infamare nos tam quam incredibilia iactantes et sciant
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that the will does not emerge from learning or knowledge but rather mani-
fests as a primordial force emanating from the unfathomable depths of the
human psyche (Maso 2021b, 85-94 and Camera 2025, 236 f.).

In Seneca, the term voluntas attains substantial significance, yet does not
crystallise into a formal theoretical system. Rather, the term identifies an
original disposition of the soul, a tendency (zzpetus, intentio) rooted in the
will to live, from which action derives independently of any necessary con-
nection to positive action. In this framework, action resulting from voluntas
is not exclusively bound to goodness or reason but can also strive toward
what is not good, as exemplified by the characters of Medea and Phaedra in
Seneca’s tragedies, where reason is dramatically at odds with will (Bourbon
2021; Maso 2021b, 85-94; Cassan 2022, 105-143; Camera 2025, 237).

It is worth noting, moreover, that it is precisely the theatrical stage that
provides the earliest evidence of the term’s multifaceted nuances: indeed, the
first recorded instance of voluntas appears not within a juridical framework
but in the work of the pioneering Latin tragedian, Livius Andronicus.

An enigmatic line from his tragedy Tereus, performed in the latter half of
the 3™ century BC, reads: «Believe me, never with my own consent/Did she
my sister press her cheek to his — Credito/cum illo soror mea voluntate nums-
quam limavit caput (trans. Warmington 1936, fr. 25 f.)». Although the con-
text remains partly obscure, the implicit relationship between the characters
appears to articulate the nexus between voluntas and sponsio in a marital con-
text:’ an individual grants their consent — presumably expressed verbally — to
an action carried out under their authority (ex a/s, Albanese 1992, 145-148;
Astolfi 1992, 262 ff.; Astolfi 1994, 9 ff.; Bartocci 2002, 25 ff.). We are not yet
dealing with an interpretation of will in a subjective sense; rather, the focus is
on the hierarchical status of the two parties and the relationship between
BovAeoBat and B€Aev, between command and consent (Paulson 2022, 27).

Misinterpretations of will also constitute a fundamental structural element
in the dramatic architecture of the two foremost playwrights of Roman comedy,
Plautus and Terentius. The term voluntas and its derivatives appear eight times
in the twenty-one extant comedies of Plautus and six times across Terentius’
six surviving plays (Paulson 2022, 27). Notably, Pseudolus testifies a refined
awareness of the ‘transactional’ conception of will, deeply rooted in the Roman
legal tradition. In the first act, the astute eponymous slave finds himself sub-
jected to a mock trial orchestrated by his master and a family friend, accused of

apud sapientem esse ipsa honesta, apud vulgum simulacra rerum honestarum et effigies.
Nemo referre gratiam scit nisi sapiens. Stultus quoque, utcumque scit et quemadmodum
potest, referat; scientia illi potius quam voluntas desit. Velle non discitur.

See, e.g., also Gell. 4.4.1-4.
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having misappropriated a substantial sum of money. Having taken the money
to assist his master’s son in purchasing a slave girl, Pseudolus subverts the par-
ody of a criminal trial into a simulation of contractual negotiation:

Would you not, of your own free will (fua voluntate), immediately
grant me the money so that I may pay the procurer?

The friend intervenes, affirming the validity of the request (s bonum
orat):

Say: «I grant it».8

As in Andronicus’s fragment, the character’s will is not the object of inner
scrutiny, but one of performative declaration. The role of voluntas, both on
stage and within a legal framework still deeply marked by formalistic con-
straints, would thus appear to be that of an analytical and adjudicative instru-
ment — operating in retrospective and dichotomous terms — rather than a con-
stitutive force (Paulson 2022, 25).

A different image emerges when we turn our gaze to the political sphere.
An inscription dating back to the late 2" century BC in Roman Spain states:

extarent ets red(d)idit dum populus [senatusquel
Roomanus vellet deque ea re eos [qui aderunt---]
eire tussit legatos Cren[- f(ilius)]
Avrco Cantoni f(ilius) legates [-]°

The phrase «public law is law insofar as it is what the Senate and the
People of Rome have willed» underscores the self-activating and dynamic
nature of the republican deliberative process, in which the very act of willing
produces legal effects without the need for an abstract conceptualization of
will (Paulson 2022, 25).

This transition from the original descriptive and retrospective function of
voluntas in the private domain to a constitutive and self-activating function
in the political realm reveals the stratification and complexity with which the
concept was integrated into Roman legal-political culture.

In classical Roman law, the legal will of private individuals transcends mere
institutional consideration, emerging as a fundamental aspect of the concep-
tualization of zus by the jurisprudential discourse of that era. Our analysis com-
mences with the responsum, characterized by its typical tripartite structure:
factual background, legal consequence, and ratio decidend:. Within this frame-
work, voluntas singulorum is manifested either in the first or the third part.

8 Plaut. Pseud. 534-538. See also Plaut. Men. 640-645; Stich. 170.
?AE 1984, 495 = AE 1986, 304 = AE 1987, 474 = AE 1991, 965.
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Primarily, the will of individuals constitutes an element of the factuz; however,
it is frequently utilized as the foundation for the jurist’s interpretative approach
to the specific case at hand (Burdese 1993, 9-11 and Vlahos 2012, 839-846).
In such instances, voluntas transitions from a factual component to the basis
of the ratio decidendi, thereby playing a guiding role in the jurisconsult’s de-
termination of the legal consequences of the act under examination. Occasion-
ally, this interpretive process extends beyond a mere application of legal norms
to factual circumstances, acquiring an expansive dimension driven by the
forceful nature of voluntas singulorum. This dynamic legitimizes significant in-
terpretive interventions in favor of a more flexible legal framework.

The two occurrences of will — both as a factual and as a normative element
— constitute the foundation of our analytical framework. Consequently, we will
examine the concept of voluntas singulorum as interpreted by the more mature
Roman legal science, which strongly emphasizes the intentional dimension un-
derpinning the notion of will. Due to its conceptual alignment with other com-
ponents of the legal system, voluntas singulorum, initially viewed as the origin
of the act (factum), can also serve as a source of law (zus), thus forming the ratzo
decidend:. Through its dual nature, will encompasses both the quaestio facti
and the guaestio iuris, a complexity that, in certain respects, is effectively en-
capsulated by the expressions lex privata/lex contractus.

3. About lex contractus

Roman legal thought of the Classical period identifies voluntas as a fundamen-
tal principle underpinning contractual agreements, thereby conceiving them
not merely as ‘transactional entities’ but also as expressions of individual will
deeply rooted in the philosophical tradition previously discussed (Vlahos 2012
and Giannozzi 2022). The distinguishing characteristic of voluntas, as recog-
nized by law, resides in its binding nature, which engenders legal effects. What
begins as a mere fact evolves into a commitment — one that obligates not only
the individual but also other parties who may engage in the same legal trans-
action. This transformation is often governed by a specific formula: the will
must be presented in a formal manner to yield its intended effects. 1 Never-
theless, preclassical and classical jurisprudence consistently emphasizes the in-
tentional essence of any legal act executed voluntarily (Burdese 1993, 7-11 and

10See, e.g., Gai 2.116: Sed ante omnia requirendum est, an institutio heredss sollemni
more facta sit; nam aliter facta institutione nihil proficit familiam testatoris ita uenire tes-
tesque ita adbibere et ita nuncupare testamentum, ut supra diximus. 117. Sollemnis autem
institutio haec est: TITIVS HERES ESTO; sed et illa iam conprobata uidetur: TITIVM HEREDEM
ESSE IVBEO; at illa non est conprobata: TITIVM HEREDEM ESSE VOLO; sed et illae a plerisque
inprobatae sunt: TITIVM HEREDEM INSTITVTO, itens: HEREDEM FACIO.
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Vlahos 2012, 830, 836 {.). Particularly in the legal discourse of the 2" and 3
centuries AD, the voluntas singulorum embodies the judgment of an individual
aimed at fulfilling a specific objective and, being subject to the authority of the
normative authority of the legal rule — which remove it from the realm of per-
sonal discretion —, it becomes a norm in itself.

It is not surprising, therefore, that legal studies on Roman terminology,
conducted since the 19™ century, have sought to identify private agreements
with the expressions lex contractus and lex privata (Georgescu 1932).

Notwithstanding their alignment with Roman contractual models, ancient
legal sources offer only scant textual evidence to substantiate this interpreta-
tion. At least regarding consensual contracts, the jurisprudential framework
emphasizes the bilateral character of the interests underlying the agreement —
interests that, in turn, shape its internal regulation. This projection of the /ex
contractus into a dual dimension is manifest in terms such as lex venditionis,
lex emptionis, lex locationis, and lex conductionis (du Plessis 2006, 81).

In other words, what mattered was the perspective adopted by the jurist:
if consulted by an enzptor, he would frame his reasoning in terms of /ex erzp-
tionis; conversely, if called upon to defend a seller’s position, his respornsum
would refer to lex venditionis.

Why, therefore, should one refer to the substance of the agreement, to an
individual contractual provision, or, more broadly, to the elements that con-
stitute the foundation of an obligational relationship as lex?

To address this question, the etymology of the term, albeit controversial,
offers little assistance (Watkins 2000, 47). Some scholars have linked it to
ligare (to bind), emphasizing its binding nature, while others have associated
it with the Greek Aéyew (to gather, to choose, but also to read). This latter
interpretation could suggest both a reference to the written form that a lex
publica might take and — most compellingly, given the theme of this study —
the coming together of individual wills with a shared intention (Magdelain
1978, 12-22; Harrison 2010, 79-87).

A useful starting point, then, may be a well-known passage from Varro,
which not only documents the adaptation of contractual formulas originally
designed for cash sales to the new reality of consensual and obligatory sales
(Talamanca 1991, 50), but also provides valuable insight into the termino-
logical issue surrounding the use of the term /lex:

In emptionibus (ovium) ture utimur eo, quo lex praescripsit; in ea enim
alii plura, alii pauciora excipiunt... De religuo antiqua fere formula utuntur:
cum emptor dixit: «tanti sunt mihi emptae?s» et ille respondit: «sunt» et
expromisit nummos. 11

UVarr. re. rust. 2.2.5.
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In purchasing we take advantage of the variation which the law allows,
some making more and others fewer exceptions... With this exception,
the ancient formula is generally employed: when the purchaser has said,
«They are sold at such a price?» and the seller has replied, «Yes», and
the money has passed (trans. Hooper 1934, 332-335).

The lex, drafted at an earlier stage, is explicitly defined here as the
source of law (fure utimur eo), containing the prescriptions that bind the
parties (lex praescripsit). Varro thus attributes to the word /ex — more than
any other term — the ability to express the idea of ‘that which is (legally)
binding’, granting it its full meaning as the 7us governing the contract.
Moreover, as in the system described by Cato, the passage illustrates a two-
step process: first, the formulation of clauses intended to regulate the rela-
tionship between the parties, and second, the subsequent conclusion of a
contract that ought to conform to the regulatory shell (Magdelain 1978, 40;
Carbone 2005; Carbone 2016-2017, 12, fn. 35; Carbone 2017, 69, fn. 211).

This framework has direct repercussions on the procedural level. Claims
arising from leges contractus, which acquire legal force in stipulatory form and
for which no issue of typical content emerges — since it is the conceptio verbo-
rum that grants them relevance, while the voluntas contrahentium remains la-
tent in the background (Magdelain 1978, 43; Talamanca 1991, 50 f.; Burdese
1993, 4 f.) —, were originally protected through satisdationes or ex stipulatu
(Carbone 2017, 89 ff.). However, the sponsio/stipulatio could be used for
achieving various objectives. In its different forms, it became a multifunctional
instrument that roughly fulfilled the role of the modern principle of freedom
of contract and the abstract notion of legal acts. It is extremely characteristic
that precisely through the example of verbal contracts developed from the
sponsio, especially those like szzpulatio, the theory of the validity of declarations
of will emerged in Roman law (Wolodkiewicz 1978, 295 ff.). Similarly, the ad-
vent of zudicia bonae fidei led jurisprudence to relate these archaic constitutive
schemes and the content of obligations to the general principle of bona fides,
progressively shaping the substantive scope of the oportere ex fide bona.

In the praetorian jurisdictional practice, formality thus began to be re-
placed by causal typicity (with a gradual rigidification of the fines contractus,
which also defined the fines actionis, given that the Roman system of actions
was itself typified) as the criterion for distinguishing, within contractual rela-
tions, what was legally binding from what was not. In other words, increasing
value was attributed to conventio beyond the binding force previously con-
ferred on agreements solely by the verba stipulationis (Talamanca 1991, 51).

During the classical period, the individual will enter into the picture as a
central driving force behind the interpretative techniques developed by zurz-
sprudentia, which not only shaped legal practice but also contributed to the
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emancipation of Roman law from its formalistic constraints (Magdelain 1978,
44 and Burdese 1993, 10 £.).

In this regard, it is worth recalling a famous dictu by Ulpian, who wrote
at a moment of full maturation of this process: contractus accipiunt legem ex
conventione (Cardilli 470, fn. 1 and 471 and du Plessis 2006, 82 f.). The cen-
tral concern in this statement pertains to the interpretation of the term con-
ventio. The Severan jurist utilizes this term predominantly to signify ‘agree-
ment’ or, more accurately, to denote the «of the convergence of the internal
assent of several individuals». !> His statement should therefore be under-
stood as: «contracts derive their /ex from the object of consensus» — that is,
from the guid on which there is a mutual consentire among those engaging
in a contractual transaction (Falcone 2019). In other terms, the agreement
established between the parties regarding the essential elements of the ongo-
ing economic transaction engenders a form of ‘law’ that is binding.

The recognition that every contract is fundamentally anchored in a con-
ventio constitutes one aspect of legal analysis; however, it is a distinct en-
deavour to infer, through the principle of reciprocal implication, that every
conventio possessing a lawful cause engenders an ob/igatio and thus forms a
contract. As previously noted, the Roman legal system is distinguished by a
strong typicality. This principle implies that individuals are constrained by
the catalogue of legal provisions provided by the system, with no opportunity
to deviate from these established parameters. Nevertheless, this assertion
represents only a partial truth. The growing emphasis placed on the substan-
tive content of the conventio, in contrast to mere formalities and predefined
contractual frameworks, occurs even within established legal structures. This
phenomenon is particularly evident in procedural evaluations of the concrete
and specific content of agreements (Burdese 1993, 8 f.).

Specially within the framework of contracts governed by zudicia bonae fidei,
private autonomy is recognized as having the capacity to modify the typical
effects of specific legal transactions — for instance, by expanding or restricting
the scope of the parties’ liability, thereby altering the structure of obligations
that would ordinarily arise from a given contract. ?®* This principle is explicitly
emphasized by Ulpian himself, who observes that the pacta, reached at the time
of concluding a contract protected by an zudicium bonae fidei, constitute an
integral part of the agreement (Cardilli 2008, 51 ff.). 1 Consequently, the judge

2D, 2.14.1.3.
B See, infra, § 4.

4 Ulp. 4 ad ed. D. 2.14.7.5: Quin immo interdum format ipsam actionem, ut in bonae
fidei iudiciis: solemus enim dicere pacta conventa inesse bonae fidei iudicis. sed hoc sic ac-
cipiendum est, ut si quidem ex continenti pacta subsecuta sunt, etiam ex parte actoris insint:
st ex intervallo, non inerunt, nec valebunt, si agat, ne ex pacto actio nascatur.
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must take them into account as if they were inherent elements of the contrac-
tual structure itself. Furthermore, it should be noted that, through established
practice, certain provisions tend to become standardized to such an extent
that, even in the absence of an explicit agreement between the parties, the
judge may presume their inclusion — unless proven otherwise.

These observations are crucial for weighing the Typenzwang of the Ro-
man civil law system, particularly in terms of its practical impact on the con-
tractual freedom of the parties and the normative power of their will.

4. Private autonomy and Typenzwang in Roman contract law: Two
examples

The process of refining contract types — a result of the absorption and legal
formalization of certain agreements between parties — discussed above is well-
documented, for example, by Papinian’s distinction between admzinicula enzp-
tionis and substantia emptionis, which arises from a structural reflection on
contractual typology:

Pap. 10 quaest. D. 18.1.72 pr.: Pacta conventa, quae postea facta
detrabunt aliquid emptioni, contineri contractui videntur: quae vero
adiciunt, credimus non inesse. quod locum habet in his, quae adminicula
sunt emptionis, veluti ne cautio duplae praestetur aut ut cum fideiussore
cautio duplae praestetur. sed quo casu agente emptore non valet pactum,
idem vires habebit iure exceptionis agente venditore. an idem dici possit
aucto postea vel deminuto pretio, non immerito quaesitum est, quoniam
emptionis substantia constitit ex pretio.

Special agreements made subsequent to a sale count as part of if they
abate some of its terms, but not if they add a new term. This applies to all
provisions subsidiary to the contract; for example, a covenant dispensing
with the penalty of the double for eviction, or one requiring it and a surety
as well. If the pact does not form a good ground of action at the instance
of the vendee, it will receive effect as an equitable defence in favour of the
vendor. It has with good reason been questioned whether this holds good
when the price is subsequently increased or diminished, because the price
goes to the essence of the contract (trans. Mackintosh 1892, 121-123).

There are certain aspects of the content of a sale that the jurist regarded
as indispensable for the contract to be legally recognizable, and others — con-
sidered accessory — that were gradually incorporated into the original frame-
work of the causal type. For these latter elements, it becomes necessary to
assess whether a contractual derogation, autonomously established at a time
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subsequent to the conventio constituting the oportere ex fide bona, may none-
theless be considered part of the lex contractus. Papinian distinguishes, in
fact, between pacta quae detrabunt aliguid emptioni and pacta quae vero
adiciunt. This distinction is entirely internal to the so-called pacta ex inter-
vallo: the former are considered contineri contractui, whereas for the latter,
Papinian leans toward a negative solution (Falcone 2019, 202).

In terms of the remedial effects associated with the actio empti, this means
that the former can be directly invoked within an zudicium bonae fidei, while
the latter are only enforceable ope/iure exceptionis in response to a potential
action brought by the seller (Talamanca 2003, 89 f.). The distinction would, in
any case, be confined to aspects of the contract’s content that qualify as ad-
minicula emptionis. Conversely, its extension to clauses affecting areas of the
contract deemed non-derogable — namely, those that, according to Papinian’s
terminology, reflect its substantia — would be questionable. This applies, for
instance, to subsequent stipulations aimed at increasing or decreasing the price
originally stipulated by the parties at the time of the sale’s conclusion. Ulti-
mately, we are faced with a dual-track structure of the content of emzptio ven-
ditio, which, according to Papinian, responds differently to contractual modi-
fications introduced after its conclusion (Cardilli 2008, 44 and fn. 111).

However, it would be a mistake to ascribe absolute value to this distinctio,
as Papinian formulates his responsum within a circumscribed legal setting —
namely, a pactio made after the lex contractus that purports to alter its con-
tent. Accordingly, this distinction cannot be uncritically extended to the
broader dialectic between pacta conventa and contracts adjudicated through
tudicia bonae fidei. On the contrary, it is precisely the impossibility of sub-
suming such subsequent agreements under the category of lex contractus,
given their temporal autonomy from the foundational convention that gives
rise to the oportere ex fide bona, that necessitates an evaluation of their ca-
pacity to legally modify an already existing legal framework. This autonomy,
in principle, should preclude any juridical relevance of pacta ex intervallo in
terms of enforceability. Yet, it is precisely on this point that Papinian offers
his most original contribution, identifying a category of agreements which,
despite their subsequent formation, may nonetheless be incorporated into
the contract, thereby effecting a substantive modification of its content.

In his analysis of pacta ex intervallo, the Severian jurist distinguishes be-
tween pacts that modify the accessory content of an already concluded con-
tract — some of which are considered automatically incorporated into the
contract — and those that introduce entirely new external elements. In the
former case, subsequent pacts may transcend their temporal disconnection
and effectively alter the contract, as they fall within the framework of the
original convention. In the latter case, however, if the new elements do not
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align with the content already established in the contract, these pacts cannot
be automatically integrated and are not enforceable through legal action. In
essence, the capacity of pacta ex intervallo to alter a contract, hinges on their
compatibility with the original content agreed upon by the parties.

The Papinian’s distinction not only reflects a precise conceptualization of
the limits within which contractual modifications can operate, reaffirming
the central role of the lex contractus, but above all illustrates the complex
work undertaken by Roman juridical science in filtering and defining the
rules to be included in the contractual type and transmitted through it (Car-
dilli 2008, 73).

An additional example of how the regulatory will (voluntas) of the con-
tracting parties can influence the material determination of oportere ex fide
bona comes from an excerpt from Ulpian’s writings, which merits close and
scholarly scrutiny:

Ulp. 32 ad ed. D. 19.2.15.6: Iten cum quidam nave amissa vecturam,
quam pro mutua acceperat, repeteretur, rescriptum est ab Antonino Au-
gusto non immerito procuratorem Caesaris ab eo vecturam repetere, cum
munere vehendi functus non sit: quod in omnibus personis similiter ob-
servandum est.

Likewise, when someone was asked, having lost the ship, to return the
freight he accepted as loan, it was replied in a rescript by Antoninus Au-
gustus that it is not without cause for the emperor’s procurator to ask him
the restitution of the freight, because he did not fulfil the duty to convey:
a rule that should hold for all persons alike (trans. Fiori 2022, 195).

The core narrative of the passage, whose palingenetic attribution has
sparked scholarly debate (Mayer-Maly 1956, 146; Longo 1965, 295; Fiori
2018, 554 f., fn. 165), offers a vivid snapshot of the bustling reality of mar-
itime trade. It recounts the case of a navicularius who, having undertaken
to transport certain goods by sea on behalf of the procurator Caesaris ® and
having received a sum of money upon boarding, fails to fulfil the promised

5 See, e.g., the inscription dedicated to Sex. Iulius Possessor by the schapharii Hispa-
lenses: CIL 11.1180 = ILS 1403 = AE 1965, 237 = AE 1971, 171 = AE 1991, 993 = CILA
11.23: Sex(to) Iulio Sex(ti) f(ilio) Quir(ina) Possessori / praef(ecto) cob(ortis) III Gallor(unz)
praeposito nume/ri Syror(um) sagittarior(um,) item alae primae Hispa/norum curatori civi-
tatis Romulensium Mal/vensium tribuno mill(iti) leg(ionis)] XII Fulminatlae] / curatori
coloniae Arcensium adlecto / in decurias ab Optimis Maximisque / Imp(eratoribus) Anto-
nino et Vero Augg(ustis) adiu/tori Ulpii Saturnini praef(ecti) Annon(ae) / ad oleum Afrum
et Hispanum recen/sendum item solamina transfe/renda item vecturas navicula/rits exsol-
vendas proc(uratori) Augg(ustorum) ad / ripam Baetis Scapharii Hispalen/ses ob inno-
centiam tustitiam/que eius singularen.
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service due to the loss of the ship. The lessor (Fiori 2018, 548; Galeotti
2020, 111 e fn. 201; Galeotti 2023, 847. Contra Jakab 2000, 259 ff.;
Crescenzi 2011, 75 ff.) subsequently demands the restitution of the pecunia
numerata, encountering resistance from the carrier. The latter, likely, cites
the evident facts in his defense: the failure to perform was not attributable
to his fault but rather to an uncontrollable event — possibly a shipwreck.

To defend the imperial procurator’s position, the princeps intervenes
through a rescript, affirming that the freight received as payment for an un-
fulfilled (and now unfulfillable) service cannot be retained by the carrier.

The source is notable not only for the parties involved (Cimma 1981, 3 ff.,
36 1f; Sirks 1991, 30 ff.; De Salvo 1992, 210 ff.; Hobenreich 1997, 83 ff.; Gale-
otti 2023, 846 f.) — though its conclusion suggests a broad application of the
principle it articulates — but above all in the agreements established between
them regarding the methods of calculation and payment of the vectura. Indeed,
the specific configuration of the interests agreed upon by the parties (lex con-
tractus) shapes the framework for the allocation of contractual risk.

Despite the limited attention that doctrine — though with some notable
exceptions (Jakab 2000; Thiir 2010; Zwalve 2013; Fiori 2018, 546 ff.) — has
devoted to the specification that the vectura was received as if it were a loan
(pro mutua), the phrase must have held some technical significance, or the
Severan jurist would not have alluded to it. '® The clause, deemed by many
as superfluous to the point of not warranting translation (Galeotti 2023,
849, fn. 52), could find a satisfactory explanation within the Basilica, spe-
cifically in Cyril’s Greek paraphrase of the excerpt. !’

The Latin expression promutua is rendered by the Byzantine jurists as
mpoxpeia, a term that, in Hellenistic practice, Greco-Egyptian papyri identify
as indicating the advance payment of a specific sum of money in anticipation of
a future labor performance requested from the recipient (Jordens 1990, 271 ff,;
Fiori 2018, 550; Fiori 2022, 195). The presentation of the document attesting
to the fictitious loan — on which no interest would accrue — was intended to
provide the creditor with assurance regarding the possibility of recovering the
advance in the event of the debtor’s non-performance. Conversely, the debtor
would receive the same document as a receipt, confirming their fulfilment of
the obligation for the agreed-upon service. Far from redundant, Ulpian’s ob-
servation highlights a critical aspect of the contractual arrangement: the sum
paid by the principal at the time of loading, retained by the carrier «as if it were

16 The mere use of the verb repetere would have sufficed to indicate the prepayment

of the freight charge.

7Bas. 53.1.59 (SCHELTEMA VII A, 2439-2440); Sch. ad Bas. 20.1.15 (Sch. 5 SCHEL-
TEMA III B, 1182).
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a loan», would only acquire the status of compensation for the transport upon
the successful delivery of the goods at their destination port (Thiir 1994; Thiir
2010; Fiori 2018, 551; Fiori 2022, 195; Galeotti 2023, 849). The failure of the
shipment would have consequently precluded the deduction of the pecunia nu-
merata from the naulum. This, in turn, would have imposed upon the 7auta an
obligation of restitution, giving rise to a dare oportere concerning a certum.

A lex contractus establishing such parameters for the calculation and pay-
ment of freight would have prevented the navicularius from defending him-
self by claiming that he had been bound to an obligation de moyens:

Lab. 1 pith. a Paulo epit. D. 14.2.10 pr.: ... Paulus: immo quaeritur,
quid actum est, utrum ut pro his qui impositi an pro his qui deportati essent,
merces daretur: quod si hoc apparere non poterit, satis erit pro nauta, si
probaverit impositum esse mancipium.

... Paul: But this depends on the agreement, whether freight was pay-
able for the slaves who were loaded or for those who were carried to des-
tination. If it is not clear what the agreement was, it will be enough for
the captain to prove that a slave was put on board (trans. Fiori 2022, 188).

In light of the subject of this study, the Paulus’ note on the pithanon of
Labeo is of particular interest, as it suggests the existence of a juridical pre-
sumption in favour of the carrier: if it were impossible to prove the actual
content of the agreement, Paulus states, it would be appropriate to assume
that the contracting parties had agreed on the freight pro his gui impositi —
that is, that they had arranged not for transportation, but rather for the rental
of the vessel or some of its spaces.

If the sailor’s obligation is typically understood as an obligation de moyens
rather than de résultat, then the usefulness of the practice of fictitious lending
described in D. 19.2.15.6 becomes evident. This practice, by excluding the
carrier’s upfront gain at embarkation — since the pecunia numerata was ac-
cepted as a loan (mzutuum) rather than as naulum — indirectly qualifies the
nautical lease between the navicularius and the procurator Caesaris as a trans-
portation contract (thus, an obligation de moyens), placing on the former the
contractual risk of non-delivery at the destination (.., non-performance).

Starting from the formula — C. Aguilius iudex esto. Quod Aulus Agerius
Numerio Negidio opus faciendum locavit, qua de re agitur, quidguid ob eam
rem Numerium Negidium Aulo Agerio dare facere oportet ex fide bona, eius
tudex Numerium Negidium Aulo Agerio condemnato, si non paret absolvitor
— it becomes clear how the actio locati could be employed, in the case con-
templated in D. 19.2.15.6, ad pecuniam (promutuam) repetendam: the failure
to fulfil the contractual purpose (cum munere vehend: functus non sit), which
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justified the performance rendered — namely, the advance payment of freight
— would have resulted in the carrier being condemned to quidquid ob eam
rem dare oportet ex fide bona, i.e., to pay a sum of money equivalent to what
had been received (Galeotti 2025, 102).

If this reconstruction is correct, Caracalla’s rescript would thus document
the conventional extension of the sailor’s praestare obligation to encompass
risks intrinsically linked to the 7d gquod actum est — that is, the structuring of
interests formalized through the conclusion of the contract.

5. Is the cyber-formalism the new mancipatory-formalism?

This brief analysis of voluntas singulorum within the context of Roman con-
tractual law may be synthesized along several intersecting trajectories: from
philosophy to jurisprudence, from actions to their legal effects, from social
practices to their normative implications, from the formal structure of the
responsum to the broader domain of scientia iuris, and, ultimately, from the
rigid formalism of archaic law to the interpretive flexibility of classical law.
Among these, the final trajectory — encompassing and illuminating all others
— offers a tangible representation of the historical development of Roman
legal thought. Within this evolving framework, the notion of legal will (vol-
untas) emerges as a central, indeed decisive, element.

Positioned within a conceptual framework informed by philosophy, Ro-
man legal science engages with legal practice by tracing it back to its founda-
tional source: the individual voluntas. The legal act is understood not merely
as an external behaviour but as the expression of an internal intention — an
instrument oriented toward the realization of a consciously chosen binding ef-
fect. Admittedly, divergences among jurists do exist, '® reflecting the inherently
pluralistic nature of jurisprudential discourse. However, a comparative analy-
sis of various responsa and interpretive methodologies reveals a consistent in-
tellectual pattern: interpretation ex voluntate persistently aims to uncover the
substantive meaning that lies beneath formal appearances.

Particularly, the textual analysis presented reveals a constant element: the
extreme plasticity of the lex contractus, within which the form of the contrac-
tual type and the will of the parties are synthesized. The Roman contract,
therefore, does not constitute a static entity, but rather a ‘structure’ with var-
iable geometry, the boundaries of which must be continuously redefined
through a process of selection and conceptual refinement of the legal rules
to be integrated into the model. It is a complex mechanism of juridical sedi-
mentation, that has made the contractual type a value in itself. A significant

8 Compare D. 2.14.7.5 to D. 18.1.72 pr.
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example of this process is the distinction between pacta in continenti and
pacta ex intervallo, which plays a decisive role in the juridification of the
agreements that enrich the typical content of the contract. Equally important
is the reflection on the criteria for reconstructing the zd guod actum est, aimed
at defining the regime of periculum in carriage-by-sea contracts.

It is evident that Roman legal culture significantly diverged from contem-
porary conceptions of the interaction between private autonomy and con-
tractual typology. On the contrary, it emphasized the central role of the dy-
namic process through which the regulatory will (voluntas) was typified,
thereby shaping the ‘anatomy’ of the contract. This framework, as under-
stood by jurisprudential doctrine, represented a privileged legal structure
within which private autonomy could operate — a structure not solely defined
by specific agreements but also derived from concrete patterns of interests
that gradually achieved typification as judicial and interpretative practices
crystallized within the broader legal paradigm.

In this sense, the typicity discussed should not be viewed as a limitation,
but rather as an acknowledgment of a development: a lesson worth remem-
bering before declaring the contract, like God, dead (Gilmore 1974, 3). "

In today’s world, increasingly shaped by the digitalization of legal, educa-
tional, and social practices, we are witnessing the re-emergence of rigid nor-
mative frameworks disguised as technical neutrality. Automated decision-
making, algorithmic platforms, and procedural informatics seem to offer a new
form of legal rationality: cyber-formalism. But is this truly something new? I
believe — if anything — we must look beyond the mere appearance of things.

Unlike Gilmore, in fact, I would argue that contract theory can be ‘re-
signified’ precisely by drawing inspiration from the Roman example. The re-
flections developed thus far demonstrate — at least to me — that even a system
dominated by formalism and contractual typicity allows for the enhancement
of legal will: on a substantive level, through stipulationes and pacta; on a pro-
cedural level, through zudicia bonae fidei or exceptiones.

If we imagine transposing that system into today’s reality of smart legal
contracts, the contracting party’s fingertips become the bronze and the libra
of Cato: simply put, a cyber-formality has replaced a mancipatory-formality.
Thus, with a memory that looks toward the future, we must reclaim the most
fertile aspect of the Roman lesson: rather than yielding to the binary opposi-
tion between ‘form’ and ‘will’, we should embrace the tension, the dynamic

19 «We are told that Contract, like God, is dead. And so it is. Indeed the point is hardly
worth arguing anymore. The leaders of the Contract is Dead movement go on to say that
Contract, being dead, is no longer a fit or worthwhile subject of study. Law students
should be dispensed from the accomplishment of antiquarian exercises in and about the
theory of consideration».
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balance, and the dialectic between these two poles, continuously integrating
the former with the sedimentations of the latter.
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ABSTRACT: This essay explores the evolving role of individual will as a driver
of legal change, situated at the intersection of political philosophy and legal
theory. It examines the dialectical relationship between individual claims and
the legal system, highlighting how the contemporary legal order is increas-
ingly shaped by individual freedom expressed within a pluralistic, open soci-
ety. The paper argues that individual will, through its normative and trans-
formative force, acts as both an engine of legal change and a balancing mech-
anism, fostering a dynamic equilibrium between continuity and innovation in
the legal system. It discusses how this transformation occurs within a cooper-
ative framework that integrates judicial mediation and social legitimacy, em-
phasizing concepts such as constructive versus constructivist judiciary, reme-
dial expansion, and the progressive adaptation of law to social needs. Ulti-
mately, the essay underscores that legal morphology is inseparable from social
morphology, advocating for a conception of law as a relational and evolving
structure grounded in the interplay between individual aspirations and collec-
tive values.
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SUMMARY: 1. The legal will, yesterday and today. — 2. The ordering function of
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as a driver of progressive institutional change. — 6. The speed of legal change. — 7.
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1. The legal will, yesterday and today

When considering the legal force and effectiveness of individual will (volurntas) !

!See Galeotti, in this volume, particularly § 2.
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— specifically, the legal effects it produces? — several key questions arise, in
particular:

(i) the relationship between individual will and general will; z.e., the will
intended as ratio iuris, as a pillar of the general purpose of the legal sys-
tem (Murphy 2018);

(ii) the selective function of the legal system;

(iii) the role of the legal system as an axiological filter, understood as an in-
stitutional /ocus for the synthesis of social needs: hence, moreover, the
democratic reach of the legal system, as opposed to its function as an
axiological stabilizer; hence (in this perspective, quite consistently), an
eminently enforceable function of the jurisdictional apparatus (at what-
ever level of the system).

The indicated issues have traditionally been resolved along the following
unitary trajectory: the legal system is necessarily in a position above individ-
ual freedom (Dihle 1982). Therefore, for individual intention to be legally
effective, it must be received by the legal system. In other words, the indi-
vidual’s expression of intent encounters a normative filter. Everything that
passes through this filter becomes the legal will (vo/untas) of the institutional
system. The system’s filtering function is politically legitimate because the
institutional methods to exercise this function are based on the usual demo-
cratic procedures. Consequently, the political (and thus axiological) content
of the legal system is legitimate to the extent that it conforms to the demo-
cratic procedures established to determine the institutional axiology, which
therefore must be respected and indeed implemented at every stage of legal
application. That is why, from this perspective, the judicial function serves
to confirm the legal system’s axiology. In this view, any deviation between
the content of the legal order and that of judicial decisions constitutes a
wound inflicted on the legal system as a democratic institution.

However, if we look today at the conceptual and operational dimensions
of individual legal will, and at the relationship between the individual dimen-
sion (or, according to a legal-political phraseology that seems particularly
compelling, individual claims) and the collective dimension (by which I ob-
viously mean the legal order, especially in its axiological content, which is
prescriptively relevant because it is democratically decided), we find that
things are no longer exactly in these terms (Fischer et al. 2024).

Or rather. On the one hand, no doubt the idea of a legal system operating
dialectically in relation to individual wills remains firm in place (otherwise,
we would fall straight into the logical fallacy of confusing ought to be with

2See Beghini, in this volume, particularly § 1.
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being — indeed worse: into the logical fallacy of considering o be on a par
with ought to be). But on the other hand (and here a problem emerges, be-
cause the two aspects go together, and therefore it is necessary to find, if not
a convergence, at least a way out of the difficulty that, on closer inspection,
reveals a potential contradiction), it is true that the spaces of individual ju-
ridical agency are tending to open.

In other words: it is true that the social spaces in which the individual
dimension evolves are expanding. Moreover, the plurality of this individual
dimension should be emphasized, in the sense that it is not merely a matter
of individualities — of isolated subjectivities —, but of individualities and sub-
jectivities that converge and act collectively within the social dimension, and
therefore also within the political and legal dimension (Queiroz 2018).

Put differently: individual will, the moment it becomes a socially audible
voice, connotes itself as a social force, as a socially transformative force, and
a power. At this point, it becomes, therefore, a force connoted by the politi-
cal element of legal order: a legal power. Here, then, the individual will, tak-
ing on a juridically relevant scope, becomes one of the sources of law. And I
would add that, at least under certain conditions (conditions that concern
the democratic hold of the system of order, and thus of the legal system un-
derstood as the institutional Jocus of liberal democracy), it can indeed be
considered the main source of law. This is because, as previously noted, the
social spaces in which individual freedom (in all its forms) manifests itself
progressively tend to expand in proportion to the consolidation of the rate
of the liberal democracy in the legal system; or rather: they increase in pro-
portion to the rate of social openness of liberal democracy.

From this point of view, contemporary pluralistic society is an open soci-
ety (in the evidently Popperian sense), and as such capable of enhancing the
dialectic, that is intrinsic to the pluralistic dimension, between individual and
social aspects (Gordon 2006).

If we dwell a moment longer on the reasons that have led to the expansion
of the social spaces of freedom today, some central and decisive aspects
emerge, both for the purposes of our discourse and for a realistic approach
regarding the legal force of individual freedom.

First, the steady expansion of human rights.

An expansion, indeed, that is not only quantitative, but also qualitative.
Which carries a very precise meaning. The quantitative expansion has led to
an increase in the number and name of human rights, thereby ensuring that
the entire projection (both static and dynamic) of the human being has been,
and is, more effectively protected.

But alongside the quantitative growth, there is also precisely the qualita-
tive expansion, which has led to an effect clearly consistent with the former,
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but not identical to it. That is to say: qualitative expansion refers to the in-
tensity and the ways through which everything relatable the existential di-
mension of the human being takes on legal relevance, namely as a matter of
legal protection.

In particular, there is one aspect that must be highlighted: the qualitative
expansion of human rights introduces a dynamic profile. And that dynamic
profile pertains to the individual and subjective perception of the space of
institutional legal protection needed, for the purpose, precisely, of a protec-
tion that could be effective with respect to those who formulate such a need
for protection. Thus, we are faced with a dynamism that, unlike what hap-
pens on the strictly quantitative level, does not merely lead to a nominalistic
increase in personal rights, but rather fosters a substantive expansion. From
such substantial extension, the step is short to be faced with an existential
dimension of law, which — as the object of perception by the subject who is
its owner — becomes a social vehicle of remedial expansion innovation.
Hence, in a chain, the strengthening of the centrality of individual subjective
situations affects the objective, systematic, and institutional dimension.

The discourse then leads directly to the theme already mentioned just
above, namely, remedial expansion. In summary, remedial expansion has
two meanings and affects two parallel but different domains.

First, remedial expansion means that the protection of legally relevant sit-
uations (z.e., how such situations are safeguarded) is expanded and refined by
expanding it.

Second, remedial expansion also implies that the remedial refinement is
(or can become) a productive source of law. Given, in fact, a remedial appa-
ratus that is flexible and thus quite easily adaptable to claims, the favourable
outcome of such a request for protection is conceivable precisely because of
the aforementioned remedial flexibility. Here, then, is that such remedial ex-
pansion, understood as a transformation of the protection technique itself,
moves in parallel with the dual idea of legal effectiveness and legal argumen-
tation. Both aspects — the effectiveness and that of argumentation of law —
move in the same remedial direction (and in particular, a direction of reme-
dial enhancement).

In other words, the contemporary right (understood both in the subjec-
tive sense and in the objective sense, as an instrument of protection) is mean-
ingful if, and only if, it is effective: that is, if it is a rule that is not only en-
forced, but one that actually serves to protect a legally relevant interest. Here,
the interplay between remedies, effectiveness, and argumentative dimen-
sions emerges with particular evidence. The identification of the legal rele-
vance of the interest protected or to be protected, today, is often the conse-
quence of an argumentative construction of legal relevance itself — consistent
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with the postulate of legal effectiveness —, coinciding with the argumentative
construction of legal significance.

In this sense, then, the question of legal relevance should be considered
as the outcome of a judgment, of a constructive character, formed in re-
sponse to the concreteness of the specific claim (ex post facto judgment), and
not as the outcome of a judgment, of a descriptive character, which translates
into a rule of judgment (regula iuris) a legislative provision pre-existing the
judgment itself. In this latter case, the rule of judgment itself is pre-existing,
because it is contained in the legislative provision, and as such inferable from
the latter by applying the usual criteria of legal hermeneutics.

The two profiles just referred to — law as effectiveness; law as argumenta-
tion, with the many consequences that can easily be derived from such par-
allels, again, in argumentative terms — are closely connected. Law is effective
because it is sustained by the force of argumentation, and argumentation op-
erates as an instrument for the progressive construction of a moving, or adap-
tive, juridicity (understood as the true juridical nature of legal phenomena).

In this sense, law assumes immediate social significance as an immediate
social product (Sémanne 2025).

It is precisely within this framework of synthesis that it can be said that
contemporary legal systems look to the individual will (voluntas) as a funda-
mental factor in the production of juridicity: in fact, social action and move-
ment originate in individual action, in those individual claims oriented toward
achieving the recognition of that juridical relevance that opens up the remedial
dimension. Upon closer inspection, it is nonetheless a matter of an indirect,
mediated, or at any rate a cooperative production of juridicity, and certainly
not a production that takes place by reason of individual will alone. Indeed, it
is obvious to observe that, if this were indeed the situation, that is, if we were
faced with an individual will in itself legitimized to produce new law, this same
will could take on the characteristics of arbitrariness and prevarication, with
serious harm first and foremost to institutional stability, which is functional to
remedial effectiveness, where institutional instability brings with it remedial
instability, hence, also, possible remedial arbitrariness (Lloyd 1902).

A close reading of this picture shows that the individual will (voluntas)
can become normative precisely because it will always, and necessarily, op-
erate within a relational dimension. And there is no doubt that law — and
therefore the legal system — is the place par excellence of relationality.

In this way, moreover, the radical opposition between what is individual
and what is social — between individualism and collectivism, between indi-
vidualism and organicism, between individualism and communitarianism
(all conceptual pairs that do not coincide with each other, but all connoted
by an intrinsic tension, at least primza facie) — is diluted, and indeed turns into
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cooperation. One could say that everything that becomes social originates as
individual, and what is social, such as ex ante, affects what ex post will be-
come the new individual.

After all, this is the trajectory (today to be recovered, or at least revalued)
of communitarian liberalism (Krygier 2013), and individual freedom that be-
comes a norm — that is, that takes a central role in the production of legal
rules — is a communitarian freedom, that is, a relational freedom (Manko

2025).

2. The ordering function of the individual legal will

Within an ordinal framework that is not only open, but above all progres-
sively constructed through the cooperation between the principle of effec-
tiveness and the principle of argumentation (law is effective insofar as it is
argumentation), it is clear that the spaces for the individual legal will to per-
form a transformative and normative function are bound to grow.

This expansion of individual legal will bring with it four consequences:
(i) the renewal of the relationship between the legal system and the judiciary;
(ii) the renewal of the framework of the sources of law; (iii) a progressive and
constant institutional transformation; (iv) an acceleration of the speed of le-
gal change.

These are four fundamentally essential aspects of contemporary law.

Let us look at them individually, starting with a familiar premise.

Individual legal will today has a primary ordering function. Through in-
dividual legal will, and in particular through the constant dialectic (and often
clash) between mutually different individual claims, the legal system not only
changes, but progressively reaches conditions of new equilibrium, without a
break in continuity, without gaps of juridicity and thus ‘remediality’.

In other words, the juridical force of the individual will is a powerful ju-
ridical engine (and one might add, indeed, today it may be considered the
most powerful juridical engine): a force that is expressed in two different
senses. On the one hand, there is transformative power (law changes, and
therefore the legal system changes); on the other hand, there is balancing and
rebalancing power. The juridical force of the individual will then simultane-
ously performs two functions (both essential): it accelerates and restrains the
movement of law, straddling continuity and discontinuity (Ibbetson 2010).

Suppose we were to recall two famous theoretical models. In that case,
we might think of Kuhn’s model of paradigm shift (oriented toward discon-
tinuity) and Popper’s model of conjectures and refutations (oriented toward
continuity).
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If this is the starting point, let us now examine how the juridical force of
the individual will is articulated around the four points mentioned above.

3. The new relationship between the legal system and the judiciary

Let us start with the relationship between individual legal will and judicial
function, which naturally affects the relationship between ordering and ju-
risdiction.?

From this point of view, there is no doubt that the judicial function un-
dergoes a decisive transformation: the judiciary is no longer a sector of the
system called upon to apply pre-constituted rules; on the contrary, the judi-
ciary enters into a dialectical relationship with the individual legal will itself.
The classic moment in which this dialectical relationship occurs is obviously
the trial. Here, on closer inspection, we have a double dialectic: on the one
hand, the dialectic between the parties to the trial; on the other hand, the
dialectic between parties and judges (Burgers et al. 2020).

In this perspective, then, it is rather evident that the rule pronounced at the
outcome of the trial cannot be understood as a mere declaration by the judge
of what the legal system has previously determined and which the judge merely
reaffirms in declaratory terms. If this were the scenario, we would face a de-
clarative judiciary, in fact, which, however, does no longer correspond to the
current situation. It may incidentally be noted that there is a perfect parallelism
between legal effectiveness, legal argumentation, and the procedural dimen-
sion of law: contemporary law revolves entirely around a constructive judici-
ary. With the obvious premise, of course, that we are thinking here of systems
that can genuinely call themselves respectful of the rule of law, and therefore
be liberal-democratic: it is precisely in such systems that individual liberty can
fully express itself and still play a transformative role in the proper sense, that
is, in the substantive sense (Daou 2025).

I am referring to ‘constructive judiciary’. It is perhaps useful to dwell
briefly on its adjective to avoid ambiguity. At first glance, it might be noted
that the idea of constructive judiciary is at odds with the notion of an indi-
vidual will endowed with legal force, or at any rate with the idea of an
individual force, and thus legitimized, in the liberal-democratic sense, to
give rise to new rules (hence the overall and progressive institutional trans-
formation).

A distinction must then be made between constructive and constructivist
judiciary (@ /a Hayek, of course).

3 See Orlandi, in this volume.
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Constructive judiciary is marked by a dialectic with the individual legal
will, which, as a claim asserted in court, potentially has the features and the
content of a legally relevant will, that is, a normative will.

Constructivist judiciary, by contrast, does not play any dialectical role: it
presupposes a specific legal order to be implemented. In this perspective, of
course, the qualification of the claims asserted in the process moves in this
strict logic, depowering the legal force of the individual will. Indeed, we are
faced with an individual will that is always recessive, as opposed to the will
of the legal order: in this sense, the will of the legal order does not arise as a
dialectical synthesis of many individual wills in mutual connection and com-
petition, but rather as a compact normative prescription, predetermined in
its content. Hence ‘constructivist judiciary’: if the normative content of the
rule is predetermined, we are faced with an effectively constructivist conse-
quence, because the space for spontaneous transformation (z.e., through the
dialectical force of legal argumentation), if any, is minimal. However, on
closer inspection, and in prescriptive terms, it must be said that such space
cannot exist.

Constructivist judiciary, then, is a declaratory judiciary, operating within
a legal order that pre-exists judgment.

Constructive judiciary, on the other hand, is a judiciary that dialectically
progressively constructs the legal order (and, in this sense, it is a legal order
that is to some extent always new, and yet, in parallel, always in equilibrium,
concerning what we may call voluntarist dynamics, z.e., the ensemble of pur-
poses to which individual wills tend).

In this sense, constructive judiciary is a source of law through law, and
specifically through the dialectic of judgment.

We can then say that constructive judiciary is a ‘judiciary of freedom’,
perfectly suited to the current context of a liberal-democratic society, and
authentically open, that is, plural. A political place where pluralism, as an
axiological principle, underlies the political (and thus ordinal) legitimization
of an individual will that becomes the norm, that is, capable of producing
new rules.

In contrast, the constructivist judiciary is a ‘judiciary of authority’ in op-
position to ordinal pluralism (Esen 2024).

4. Individual legal will and sources of law

The reasons for saying that, today, the individual legal will (voluntas) is per
se a source of law, have already emerged. Indeed, the process of legal trans-
formation depends largely on it. With an additional emphasis: the individual
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legal will (or rather: the legal efficacy of the individual will) also assumes the
role of a social mediator (Munger 2025).

In this sense. It is clear that not all individual claims that move and ex-
press themselves within the social context are destined (if at all, at a given
historical-political moment) to flow into the dimension of legal relevance.

Consequently, the legal force attributed to the individual will is the prod-
uct of a competition between claims and non-overlapping interests (both in-
dividual and collective). Therefore, it is the individual will itself that dialec-
tically performs the role of spontaneous selector of juridicity. A juridicity,
precisely, constructed from below rather than imposed from above, in ac-
cordance with the contemporary paradigm of a juridicity in progressive con-
struction because it represents the reasonable and balanced (also in terms of
time, see #1zfra, § 6) synthesis of social dynamics.

In this sense, the legal system, and therefore law itself, becomes living,
thanks to judicial mediation, which, in turn, relies on the mediation operated
through that process (at the same time, competitive and cooperative) of pro-
gressive discovery and production of new juridicity originating from individual
needs that do not remain as such, but become ‘socialized,’ that is, transformed
into social force (Steuer 2025).

Even in this perspective, discovery and production are not antithetical
terms.

For an easily identifiable reason: in both cases, we are faced with the pro-
duction of new law in substantive terms; what changes is the mode of pro-
duction (Ferrera 2025; Benassi 2025). If we think of discovery, we are obvi-
ously thinking of legal rules that are already socially, if not in force, present,
and whose transformation into legal rules is desired. In these cases, therefore,
there is a substantial overlap between social rules (z.e., the social feeling of
Juridicity of social norms, or social feeling of normative force of social norms)
and juridical rules. This is why talking about discovery in the proper sense is
correct: both on the technical-legal level (the rule exists insofar as it is ap-
plied) and on the axiological level (the content of the rule represents a social
value, and social value exists where behaviours and shared standards prevail,
i.e., where social approval outweighs disapproval to the extent that the legal
system does not feel compelled to expunge the rule or, rather, to ensure that
the social rule fully assumes legal szatus).

If, on the other hand, we think, in the proper sense, of the construction
of the legal rule, and if, of course, we leave aside the introduction of the new
legal rule by the legislature (when that is the hypothesis), we would, indeed,
be faced with a legislative construction. A construction, however, based on
what observed above, is in danger of entering the semantic area of
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constructivism. In fact, the legislative rule is a rule, in this sense, imposed.
Specifically, it is a general, abstract norm that provides a typological synthe-
sis of the interests at stake. If the synthesis is typological, the interests being
synthesized and representing the material basis of the rule can never be per-
fectly coincident with concrete interests. By contrast, when the material basis
of the rule is concrete interests, we are faced with an effective collective con-
struction of the legal rule. A collective construction, certainly, operated
through the cooperative synthesis of socially diffuse and thus spontaneously
aggregated individual interests (Ludwig 2020).

5. The individual will as a driver of progressive institutional change

From what has just emerged, the individual will, assuming its own (intrinsic)
normative force as a consequence of the centrality of individual freedom,
becomes a relevant element within the general framework of the sources of
law.

After all - it bears repeating —, the connection between an individual
will (voluntas) becoming a legal rule and the judiciary is by no means acci-
dental; rather, quite the opposite is true. To wit: precisely because individ-
ual human action becomes social action, becomes social context, it is clear
that judiciary very strongly and very clearly assumes the role of social me-
diator (beyond the role of parliament), precisely because the process (in
the historical time of creative judiciary and political jurisdiction — a creativ-
ity and politicalness that even in the past, certainly, were connotative ele-
ments of judiciary, though in the past the criticism directed at these elements
was sharper than it is today) becomes the main institutional /ocus of selection
of legally relevant interests, and thus the main /ocus of attribution of legal
relevance.

Contemporary juridicity, in fact, is characterized by a prominent trans-
formative force of the judiciary, which is perfectly parallel to the social force
of individual will. In other words, we can speak of a progressive process of
‘juridicization’ (.e., the expansion of law’s reach) that takes on significance
in holistic terms and has an individual origin. Both the individual will and
the process, in which, through the activity of judgment, the rule of the case
is identified, express an individual dimension of reality, which can then be-
come a social dimension. *

In this sense, between the individual moment and the social moment,
there is no opposition at all, but rather relation and, indeed, cooperation.

4See Chizzini, in this volume.
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Here, then, the individual will that becomes the norm, expresses, in the
perspective of the relationship between individual will and progressive insti-
tutional transformation, the driving force of the legal order, capable of such
a role precisely because, in the first place, it moves within the perimeter of
individual action (and thus of individual interest).

The individual moment, in this sense, captures a need that can then
become socially relevant (when that need does not turn out to be solely
the projection of a need, more than strictly individual, that is not in line
with the general social sensibility — that sensibility, for example, that today
takes for granted that a contemporary legal system recognizes marriage
not already within the male/female duality, as was the case until the recent
past). Thus, it is the individual/social cooperative relationship (a biunivo-
cal cooperation) that allows, on the one hand, the individual will to affect
the social dimension, and that allows, on the other hand, the social dimen-
sion to operate as a tertium comparationis (i.e., a comparative standard)
with respect to everything that, at the moment, is only an individual di-
mension.

It may be added that such a two-way relationship of a cooperative nature
between the individual and the social is what legitimizes (in political and
therefore legal terms) an ordinal transformation from below. From this point
of view, a transformation seems to be fixed within the flexibility typical of
spontaneous orders as complex orders (Mulligan 2025).

We could also speak of an ordering transformation, that is, an order that
is always present and at the same time a context-dependent variable.

Everything is then strongly intertwined with the temporal factor, that is,
with the time of legal change.

6. The speed of legal change

This is, arguably, the most delicate aspect, both in theoretical and practical
terms.

While there can be no doubt about the transformative juridical force
of the individual will, which in this sense becomes a juridical will, and thus
becomes a norm, the temporal aspect is undoubtedly problematic. That
is: when does the exact time come for introducing a particular legal
change? In other words, when can the appropriate time be said to have
arrived for the individual will (voluntas) to actually become the norm, and
thus acquire a direct prescriptive value, such, precisely, as to transform
the legal system?

The merely quantitative answer certainly cannot suffice (although there
is no doubt that the quantitative element carries weight: 7.e., an isolated will
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is going to be a will, for these institutional purposes, irrelevant); a necessarily
qualitative element is needed, pertaining the content of a will that has already
taken on a socially relevant significance (Varga 2025).

As also specified above, such social relevance often passes, today, through
the judiciary: many claims marked by a similar content are a signal, both
quantitative and qualitative, of a specific social need, which has not remained
expressed in the abstract, as a mere ‘will to power’, but which, on the con-
trary, has found a procedural concretization. From this point of view, it may
be further observed that the non-acceptance of such claims is not, in itself, a
signal of legal irrelevance; rather, it is a signal that assumes relevance with
reference to the temporal aspect.

This, in fact, in my view, is the way forward in assigning legitimate trans-
formative force to the individual will. With the clarification that, here, legiti-
mate means precisely democratic: that is, consistent with a constitutional order
that places individual freedom at its core, and thus the idea of a progressive
and constant strengthening of that freedom — a strengthening that, of course,
also means adjustment to the surrounding social context (Tepedino et al.
2024).

All this brings us back to the assertion that there is not and cannot be, a
static concept of freedom.

On the contrary, what can exist is a dynamic concept of individual free-
dom, which, as such, is capable of gradually adjusting to the general, that is,
social, idea of freedom.

The social idea of freedom (Thalos 2016), as itself a product of individual
freedom, requires further clarification. We are clearly faced with the idea of
communitarian freedom, and thus, at the same time, we are faced with com-
munitarian liberalism, as already mentioned above.

A freedom that is socially affirmed, and which, therefore, socializes; and,
in becoming socialized, it diffuses and thus generalizes, and thereby becomes
— precisely, in democratic terms — a criterion of reference and judgment for
selecting, even in chronological terms, what we might call the ‘democratic
timeliness of individual freedom’.

From this point of view, freedom becomes the norm because and in light
of the judgment — that is, thanks to the procedure — which, in this perspec-
tive, evolves into a measure for determining the time of freedom and the
selector of the contents of freedom, because of the historical time in which
these contents are enforced.

This, after all, is a mechanism of competition and social selection per-
fectly suited to the progressive development of freedom that characterizes a
contemporary open society. In this sense, the question of the will (voluntas)
becoming norm, and thus the question of the relationship between will,



The legal force of the individual will 85

order, and justice, is also a communicative question (Stone, Tarello 1960),
and in particular a question of relationships between values, needs, expecta-
tions, and the social expressions of these relationships (on the assumption
that every relationship is a measure of value, a sign of value).

The legal, and particularly normative, solution is thus a social product; it
is, in other words, the measure, content, and time of social relations.

In this sense, every legal problem (and thus also the problem of the
individual will/voluntas becoming a norm) is a problem of social rela-
tions, and hence a problem of understanding the social relevance of those
relations.

7. The legal force of the individual will from the perspective of the
contemporary open society

The conclusion of this brief overview, which has mainly aimed at highlight-
ing some problems (to some extent still open, and which in any case are in
search of a satisfactory general-theoretical framework) related to the legal
force of individual freedom, is that there is no legal morphology that is not
also a social morphology.

Coherently with this assumption, this piece attempts to indicate some vi-
able paths for the theoretical consolidation of the transformative force of
freedom. To this extent, it can be emphasized the following aspect, which
crosses the political and the legal fields: the systematic dimension of law —
and therefore the institutional dimension of the law — is a relational dimen-
sion, based on relationships between interests, in a perspective of constant
movement (political-social, and therefore cultural), on which the legal mor-
phology of a society depends.

If this is the premise of the discourse, the conclusion can only be the fol-
lowing: the contemporary open society is a complex social system and, as
such, requires a parallel complex conception of freedom — after all, every
cultural system is a complex system (Camps et al. 2025).

Hence, the constant dialectic arises (a communicative relationship be-
tween different interests and claims) between what is individual and what is
social (Choi 2025). A dialectic that, thanks to the persuasive force of argu-
mentation (and here the communicative aspect returns, impacting the axiol-
ogy of the legal system and thus its prescriptive content) expresses, simulta-
neously, both that axiological balance and that chronological balance neces-
sary for the legal system to perform, always and to the full, its role as a social
stabilizer, without being overwhelmed either by an excess (quantitative and
temporal) of individual claims, or by a pernicious social immobilism with
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respect to the developments potentially inherent within an individual will
that can become the norm.

The path to individual freedom, therefore, is always open before us, but
it is a path that is always illuminated by the social context: by that collective
dimension of individual freedom that is in constant dialectical relation with
its individual dimension.
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Chapter 5

VOLUNTAS AND LEX CONTRACTUS

IN THE INTERPRETATION OF STANDARD
CLAUSES

Edoardo Ferrante

ABSTRACT: In contract law, there is no general theory for standard terms. Yet,
general terms and conditions create an autonomous contractual paradigm where
the will of the parties (voluntas) is in reality the will of only one party, followed
by the other’s acceptance. The result is an agreement with unequal or unbalanced
consent. This paradigm, especially in Europe, began to gain traction with the ad-
vancement of consumer law, which brought the issues of control and transparency
to the fore. But beyond that, the paradigm requires a re-examination of the general
part of the civil codes: the interpretation of standard terms, for example, cannot
be the same as that of an individually negotiated agreement. Hence the emer-
gence, even in EU case law, of new tools (that are not really new), such as the
updated and re-evaluated contra proferentem-rule employed as a remedial device.
Houwever, this is a rapidly changing landscape whose future is still unpredictable.

KEYWORDS: Wi/ (voluntas) — Parties’ common intention — Standard clauses —
Lex contractus — Transparency — Contra proferentem rule — Spillover effect.

SUMMARY: 1. A legal theory on standard clauses? — 2. A brief chronicle of stand-
ard clauses in Europe. — 3. Grades of consent and grades of contractual institu-
tions. — 4. From parties’ common intention to the contra proferentem rule: Trans-
parency as the new icon of standard contracts. — 5. The objectification of trans-
parency as a vector for the second life of the contract. — 6. The contra proferentem
rule in its soft or strong version. — 7. The weak consent of the consumer-private
authority and the Italian spillover effect. — References.

1. A legal theory on standard clauses?

It is obvious that in private law, legal intention (voluntas) is the root of bind-
ing force. Although in decline, the foundation of the binding effect on the
voluntas, but also the political legitimacy of that effect on what the czves has
intentionally pursued, corresponds to the tradition of private law (De Al-
meida Ribeiro 2019, 101 ff.). It is even superfluous to recall the epic history
of the juridical act (zegotium): not only contracts, but also last wills have
legal force because they are intended; lex contractus and lex successionis dis-
seminate the power of the intention as a legal rule (dalla Massara 2022).
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Much less obvious is the relationship between legal intention and binding
effect when the contract is unilaterally prepared. What transformative force
can be attributed to an asymmetrical agreement, stipulated under standard
terms or through forms and templates? More generally, what sense does a lex
contractus designed and imposed by one party have when the other simply said
‘yes’” and nothing more? (Raiser 1935; Kessler 1943, 629 ff., 640 ff.). It may not
be an exchange without agreement, but, since the agreement is unequal, basing
its binding nature on it becomes in turn an asymmetry: there are those who
truly wanted, and those who only said ‘yes’ (Irti 1998, 347 ff.; Irti 1999, 273 ff.;
Irti 2000a, 601 ff.; Oppo 1998, 525 ff.; Bianca 2001, 1120 ff.).

Now, the ‘quick hand’ transactions have gone through many seasons, in
different historical periods and under different legal systems. Moreover, it is
not even easy to reduce it to a single entity, because the common matrix of
unilateral predisposition corresponds to numerous variations that differ sig-
nificantly. As is well known, the area of non-negotiation ranges from fixed
clauses drawn up on a one-off basis to those designed to last, from forms to
be filled at self-service machines to sets of conditions displayed on company
premises or digital platforms.

However, while the general theory of negotiated contracts is rich, that of
standard clauses remains underdeveloped, despite their importance and wide-
spread use application. It is not even certain that the area of non-negotiation
lends itself to a single general theory, given the many and varied options avail-
able. Nevertheless, a theoretical framework is necessary. It is certainly not the
aim or ambition of this paper to bridge this gap: the dogmatic disadvantage is
such that an entire generation of scholars would not suffice to fill it.

2. A brief chronicle of standard clauses in Europe

In many European countries, the recent history of standard contracts has
a ‘before’ and an ‘after’ marked by EC Directive 13/93 on unfair terms in
consumer contracts. Only in Germany was the situation substantially dif-
ferent (Schulze, Zoll 2021, 243 ff.).

In Italy, where legislation has been unchanged since 1942 — the «Progetto
italo-francese di Codice delle obbligazioni e dei contratti» («Italian-French
Draft Code of Obligations and Contracts») of 1927 did not contain any refer-
ence to general terms and conditions (Degni 1929, 145 ff.) — scholarly dissatis-
faction began to grow in the 1960s (Alpa 2014, 627 ff.). The contract of adhe-
sion brought the issue of judicial controls to the fore, perhaps for the first time,
but the idea that such arrangements did not differ from the basic contractual
concept prevailed. The drafter did rise to a position of authority: in law, he was
—and is — merely a party, exactly like the adhering party (Bianca 1977, 62 ff.).
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This is a normalising approach, in the sense that the peculiarities, requirements
and distortions of standard terms began to gain ground, giving rise to elaborate
and, in some ways, unsurpassed constructions, but the dogma of voluntas was
not questioned (Mazzoni 1975, 9 ff.; Barcellona 1965, 580 ff.; Di Majo 1970,
192 ff.; Rodota 1972, 239 ff.). In mercantile logic, the consent of the weaker
party actually constitutes the greatest form of legitimation of the stronger
party’s excessive power. In both B2B and B2C contracts, economic asymmetry
is obscured by the formally equal structure of the agreement («perversione della
funzione legittimante del consenso»: Femia 2016, 36 ff.; Femia 2013, 151 ff.).
Moreover, in the spirit of capitalism, the external equality inherent in the con-
tract morally justifies the pursuit of profit, since it is obtained not «against» but
«according to» the intention of all market participants, both producers and
consumers (Navarretta 2016, 1262 ff.). A universal but formal harmony is rec-
reated, in which substantial disharmonies struggle to find expression (Gierke
1889, 28 ff.). The consensual strategy fulfils the thankless task of making a sys-
tem of equalities that has no substance appear credible to the mind of the jurist
(Mazzoni 1975, 7 ff.). Elsewhere, the debate was more advanced and has been
translated into law. While Italian scholars, with modest echoes in case law, dis-
cussed the de facto authority of the drafter and possible controls on his activity
as a master of private legislation (Femia 2016, 43), in Germany, the long history
of § 242 BGB in the case law ended with the fundamental AGB-Gesetz of 1976-
77. Here, the parallel with the German experience shows different speeds and
trends: the Italian Civil Code of 1942 postdates the ancient German case law
on AGB-Recht, but greatly precedes the German statute of 1976-77; the latter
anticipates and almost takes the Italian debate of the early 1970s by surprise,
but struggles to gain ground, both in Germany and even more so in Italy, at
least until the 1990s (Ferrante, Koch 2011, 695 ff.).

The matter then entered into a period of suspension until at least 1993,
when EC Directive 13/93 was issued (Ferrante 2017, 541 ff.).! The Euro-
pean rules sparked a revival of the scholarly interest throughout Europe.

In Germany, however, the change was more superficial than substantial,
given that the so-called Klauselrichtlinie was largely inspired by the German
AGB-Gesetz (Zaccaria 2016, 159 ff.; Micklitz 2014, 125; Rochfeld, Houtcieff
2003, 49-84). Consequently, the initial transposition did not require any par-
ticular changes to the existing legislation, other than the addition of § 12
BGB and § 24a AGB-Geserz, which later became, with a few minor

! Council Directive 93/13/EEC of 5% April 1993 on unfair terms in consumer con-
tracts [1993] OJ L 95, amended by Directive 2011/83/EU of the European Parliament
and of the Council of 25" October 2011 on consumer rights (...), in OJ L 304 of 22~
November 2011(corrected, as regards the Italian version, by the “Corrigendum to Di-
rective 93/13/EEC [...]7, in OJ L 137 of 4 June 2015).
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amendments, the new § 310(3) BGB. Nor did the recodification carried out
in 2001 with the Schuld-rechtsreform, which incorporated the AGB-Gesetz into
the German Civil Code with the new §§ 305-310 BGB, require any particular
intervention (Ulmer 2001b, 215 ff.; Pfeiffer 2001, 481 ff.; Pfeiffer, Schinkels
2001, 133 ff.; Roth 2001, 475 ff.; Graf v. Westphalen 2002, 12 ff.).

In conclusion, after re-evaluating everything some twenty-five years later,
the systematic impact of the German implementation and recodification
does not appear particularly robust (Zimmermann 2001, 179 ff.; Roth 2001,
484; Schmidt, Rantsch 2001, 169; Dorner 2001, 177; Pfeiffer, Schinkels
2001, 189; Ulmer 2001a, 491). The consumer protection schemes are general
in nature and the legislation is contained in its entirety in the BGB, ensuring
that European law is fully integrated into the system (Schlechtriem 2001,
335; Mollers 2002, 121-126). Nevertheless, this gap between objectives and
areas of intervention — the directive ‘originated’ in Germany but is restricted
to consumers, while the legal system that produced it maintains broader leg-
islation — has given rise to some doubts regarding its application (Zoll 2016,
68 ff.). The German legislation derived from it was subsequently found to
be ziber-obligatorisch, but the judgments of the EU Court of Justice can only
apply to consumer contracts, even when the referring court belongs to a legal
system that has introduced or maintained broader rules intended to apply to
all contracts (Jager 2006, 96 ff.). Therefore, in Germany, any new develop-
ment from the EU Court of Justice is bound to cause difficulties: decisions
on consumer matters must be related to a system that extends the scope of
implementing rules to all contracts, whether consumer contracts or not. And
if a German court is bound by a European judgment within its strict scope
of application, ze. those of B2C contracts, it will be difficult to disregard it
elsewhere, when called upon to apply the same rules to B2B or C2C con-
tracts. What use can be made of a European precedent outside its proper
scope? There is discussion of a ‘spillover effect’” (Wagner 2016, 99-100).
However, from a foreign observer’s perspective, the issue is not so different
from others that have always troubled judges when they must navigate the
ambiguities and distortions of persuasive precedent.

In Italy, the European directive marks a deep break, first with art. 1469-
bis et seq. of the Italian Civil Code, and then with art. 33 et seq. of the Italian
Consumer Code. The problem of judicial review has finally been addressed,
albeit not conclusively, and even the idea of the de facto or atypical authority
of the drafter is beginning to falter (Ferri 2011, 3). Nevertheless, on the one
hand, in the absence of any expansive or enhanced implementation of EC
Directive 13/93, the judgments of the EU Court do not raise particular
doubts as to enforcement, but on the other hand, the picture remains divided
between an autonomous status for consumer contracts, confined to the
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sectoral code, and the general part of the contract, which — precisely in the
face of European developments —seems to be losing its centrality (Alpa 1997,
237 ff.; Mengoni 1998, 546; Roppo 2020, 95 ff.).

A seemingly innocuous European provision illustrates this paradigm shift
well. Pursuant to art. 34(5) of the Italian Consumer Code, taken from art.
3(2), 3*d sentence, EC Directive 13/93, if the contract provides for the con-
sumer’s acceptance of a standard form, it is presumed that there has been no
negotiation and therefore that the entire set of rules protecting the consumer
applies, notwithstanding art. 34(4) of the Italian Consumer Code (Zacharia-
siewicz 2017, 95 ff.). In other words, negotiation on the clause (even if pre-
pared ex uno latere) removes it from the review of substantive unfairness,
but proof of negotiation must be provided by the professional, confirming
that the law — and no longer just the market, the economy, or society — ele-
vates the drafter to official holder of private power.? The drafter is an au-
thority by law, therefore a ‘legal’ authority. It is difficult to say whether the
European innovations, which have become part of the domestic legal system,
have made paths already in place visible or have set new ones (Wilhelmsson
2011, 571 ff.; Maggiolo 1996, 193 ff.).

Then, as is well known, there was a long series of special statutes, some of
European origin, others of domestic origin. These statutes brought the idea of
the asymmetric contract to the fore: legislative and, in part, case law develop-
ments, together with the intensification of academic debate, gradually led to a
reversal of the situation. At present, the model of the unbalanced contract
seems to dominate in theory and practice, transcending consumer protection
in the strict sense to embrace every hypothesis of asymmetry: from the con-
sumer to the weak party in general, from the weak entrepreneur to the «cus-
tomer». And the stronger party, the one who imposes the rules of the game, is
legally certified as private authority (Garro 2001, 310 ff.; Azzarri 2023, 364 ff.).

In this context, when the discussion turns to the general part, there seems
to be an aura of antiquity, a feeling of outdated schemes. The asymmetric
contract is indeed dominant, the authority of the drafter is certainly legal,
but the general part remains based on another, recessive paradigm (Sirena
2004, 787 ff.). There is therefore an incomplete transition, because the asym-
metrical model prevails in the applicable law, but outside the general part; it
monopolises the attention of scholars, but remains on the margins of theory;
it fails to build a system and, indeed, continues to appear as a disruptive
factor at the centre of the legal order, an appendage that subverts rather than
builds new unity.

2Recently, ECJ 30™ May 2024, case C-176/23, UG v. SC Raiffeisen Bank SA; and ECJ
13t July 2023, case C-265/22, ZR & Pl v. Banco Santander SA, para. 62.
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More than thirty years after EC Directive 13/93, the standard contract
paradigm remains largely unexplored. With the exception of the BGB,
which provided the model-rule for the directive itself, the codes of continen-
tal Europe are sparse on general terms and conditions; and even after the
directive, with its multifaceted implementation, large parts of the paradigm
remain in the shadows. Yet, while the directive has revitalised the debate on
consumer issues, it has, by contrast, increased the obscurity of the business
variant, where not only the drafter but also the adherent exercises a profes-
sional activity.

3. Grades of consent and grades of contractual institutions

Yet, it must be said that the transition will not be short and may never be com-
plete. On closer inspection, the contractual strategies to be observed appear to
be much more numerous and complex than what emerges from the dry oppo-
sition between negotiated contracts and pre-drafted ones. It is necessary to
break down and grade the single concept of consent, to break once again the
Willensdogma dear to Pandectism (Betti 1920; Scalisi 2011, 738 ff.; Herresthal
2016, 105). At the two poles are the «pure and simple» act of consumerism and
the clause-by-clause negotiated agreement, but between the two poles there is
a space for mediation, weighing up and balancing.

First pole. The average consumer or «the man without qualities» is the end
point of the production and distribution chain. Driven by natural and artificial
needs, managed or induced by the consumer society (Konsumgesellschaft) or
the ‘throw-away society’ (Wegwerfgesellschaft), before «accepting» he acqui-
esces to offers entirely prepared by others. His consent is reduced to stating
when and how much, but on the assumption that sooner or later he will need
that good or service and the quantity cannot fall below a certain threshold
(Genovese 1961, 804). Not only is he precluded from any negotiation, but the
very terms of the contract are inflexibly predetermined (e.g. in online bargain-
ing, through sequences of tick boxes, where the absence of a tick blocks the
procedure, or in automated self-service contracts, through mandatory material
arrangements, such as inserting money into a machine; Roppo 1975, 25 ff,;
Maggiolo 1996, 63 ff. and 193 ff.; Scognamiglio 2002, 160). Rather than con-
sent, there is tacit submission to the other party’s business plan.

Nevertheless, in the logic of mature capitalism, fully incorporated into
EU law, freedom of exchange must be accompanied by verification tools that
serve, if nothing else, to ensure fair competition between companies. The
protection of the weaker party is not a goal in itself: by safeguarding the final
link in the chain, a fair playing field is guaranteed for companies wishing to
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compete for that share of the market, with positive repercussions on the com-
petitiveness of the market itself (Weatherill 2017, 27 ff.).>

Therefore, consumer protection in EU law is instrumental in regulating
and rationalising the market, which is a vehicle for greater competition; and
the competitiveness of the single market is a predominant objective of Euro-
pean policies. In this light, it becomes clearer why a law with few provisions
dedicated to the private sphere, such as primary EU law, entrusts consumer
protection to two supreme provisions, namely art. 169 of the Treaty on the
Functioning of the European Union (TFEU) and art. 38 of the EU Charter
(Pagliantini 2016, 103; Franzen 1999, 103, 358 ff. and 405 ff.).*

Similarly, in the North American world, especially from the viewpoint of
the economic debate, people usually talk about ‘consumer sovereignty’ (Hutt
1940, 66 ff.). Obviously, such expression must not be mistaken for the saying
‘the customer is always right’; it rather means that consumer is the king of
demand, and therefore of competition, a sort of sovereign regulator of the
market. Given that the reins of the market are held by consumer protection,
the market itself does (or should) provide it. For this reason, North Ameri-
can scholars often say «We do have consumer protection ... the market!».

A different matter is to understand whether the idea of consumer sover-
eignty is truly a good one and whether its implementation within the so-
called ordo-liberal EU-policies represents a real development and growth
factor. However, consumer protection enjoys constitutional cover and rele-
vance, and it is from such a perspective that connected secondary legislation
should be read (or re-read).

At the other pole is the fully negotiated contract, which is rarer but not
unknown in practice. Consider petfectly balanced business relationships or, to
give another example, real estate negotiations between private individuals,
where a substantially equal arrangement can unfold. Here, consent is full, ra-
ther than a mere simulacrum of itself. The general part of contract law finds
its natural habitat here (but how many contracts are concluded in this way?).

> Among others ECJ 13% May 1997, case C-233/94, Germany v. Council [1997]1 ECR
1-2405 para. 48.

4Art. 169 TFEU (ex art. 153 TEC): «1. In order to promote the interests of consumers
and to ensure a high level of consumer protection, the Union shall contribute to protecting
the health, safety and economic interests of consumers, as well as to promoting their right
to information, education and to organise themselves in order to safeguard their interests.
(...). 4. Measures adopted (...) shall not prevent any Member State from maintaining or
introducing more stringent protective measures. Such measures must be compatible with
the Treaties. The Commission shall be notified of them» (Consolidated version of the Treaty
on the Functioning of the European Union [2012] OJ C 326/01). Art. 38 EU-Charter:
«Consumer protection. Union policies shall ensure a high level of consumer protection»
(Charter of Fundamental Rights of the European Union [2012] OJ C 326/02).
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Between the two poles there are intermediate constellations, which ex-
press a mix of tacit submission and negotiated consent. The terms laid down
cover a significant part of the contractual «building», but the adhering party
is not so weak as to be unable to wring out a few concessions. Even areas
that were once among the most impersonal, such as banking and insurance
contracts, are now experiencing a new flexibility in response to the demands
of private and professional customers. This leads to a gradation of consent
within the same transaction, whose uniform contractual regulation no longer
hides that mix of subjugation and genuine acceptance.

It follows that contractual instruments, and particularly those of a general
nature, must in turn be graded and fragmented. This may be the best strat-
egy: without changing the wording, re-reading the rules on contracts in order
to discern what pertains to one pole, e.g. that of authentic negotiation, from
what can be extended to contracts by adhesion or asymmetric agreements;
and in intermediate cases, skillfully balance rules that are valid across the
board with rules of more limited scope. In particular, the limited consensual
nature of the standard clauses leads to a reformulation of the traditional an-
swers to problems of interpretation. However, it must be assumed that nu-
merous doctrines, despite their apparent universality, have very little to do
with the ‘quick hand’-transactions of the average person (Gorla 1963, 114),
simply because they are foreign to the full contractual consent that inspires
the general part (Roppo 1975, 164 ff., 219 ff.).

Therefore, the judge is called upon not to endorse the drift of the legal
system, but to attempt, as far as possible, to reconcile and adapt it. The con-
struction of new paradigms has never been the prerogative of the legislator
or the judiciary; it is up to legal scholars to gather the inputs that come from
outside in order to create a new unity. The asymmetrical contract, generally
by adhesion, must push on the general part so that the latter, with all its
permeability, returns a clearer and more complete image. This is an exercise
that the spread of asymmetric contracts makes necessary if the ambition is to
revitalise the general part by enabling it to fulfil its systematic function.

However, this exercise is too large for the present contribution, which
will now devote some attention to one of the most urgent issues, namely the
interpretation of standard contracts.

4. From parties’ common intention to the contra proferentem rule:
Transparency as the new icon of standard contracts

There is reason to believe that, when the contract has been concluded
through general terms and conditions, the interpretation criteria established
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by the general part of contract law must be reviewed; and, above all, that
their normal hierarchy must be revisited. It is immediately apparent that the
asymmetrical structure of the contract requires equally asymmetrical proce-
dures in terms of interpretation. If, for example, there is no «common inten-
tion of the parties» — as stated in art. 1362(1) of the Italian Civil Code (Pen-
nasilico 2004, 145) — but the sole intention of the drafter, who drafts and
imposes almost all the rules, what is the point of investigating a «common
intention» (as described in § 133 BGB)? And is the «overall conduct even
after conclusion» — as stated in art. 1362(2) of the Italian Civil Code (Alpa
1999, 97 ff., 106 ff.) — referred to both parties or only to one of them? And
in the latter case, which of the two?

The examples could be many. Rules designed for ‘contract No. 0’, the
contract without qualities, are ill-suited to the genetic and functional char-
acteristics of the contract of adhesion and require numerous adjustments
(Chiodi 2017, 165). Among the interpretative criteria, it is necessary to re-
place the common intention of the parties — which cannot be found as such,
nor interpreted — with the rule of interpretation against the draftsman (contra
proferentem), which tends to occupy the top of the hierarchy. Provided for
by EC Directive 13/93, but already found in many European legal systems,
the contra proferentem rule applies to consumer contracts and to all pre-
drafted contracts when the fixed terms are unclear or ambiguous. art. 1370
of the Italian Civil Code corresponds almost literally to art. 35(2) of the Ital-
ian Consumer Code, which, in turn, stems from EC Directive 13/93.

These rules restore the most striking feature of the post-modern standard
contract, namely transparency, with the long-standing problem of remedies,
to which the EU Court of Justice continues to pay so much attention. As will
be seen, transparency and nterpretatio contra proferentem now constitute
fundamental «blocks» for the weaker party. However, it is necessary to pro-
ceed gradually (McCunn 2019; Berner 2024).

Directive 93/13 basically provides two protection tools and raises a big
problem: 1) the judicial check on contractual terms, leading to a rejection of
the unfair ones under art. 3, para. 1, Directive 13/93, § 307, para. 1, 1% sen-
tence, BGB and art. 33, para. 1, Italian Consumer Code; this tool regulates the
normative or legal balance in consumer contracts; 2) the principle of transpar-
ency ex art. 5, 1 and 2" sentences, Directive 93/13, § 307, para. 1, 2™ sen-
tence, BGB and art. 35, paras. 1-2, Italian Consumer Code; this tool regulates
the informative balance in consumer contracts (Gottschalk 2006, 555; Lorenz,
Riehm 2002, 56 ff.; Huber, Faust 2002, 463 ff.; Kreienbaum 1998; Schifer
1992); 3) the assessment of economic balance, which is generally excluded but
might be reintroduced in case of non-transparency, as provided by art. 4, para.
2, Directive 93/13 and art. 34, para. 2, Italian Consumer Code (a question of
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contractual justice?) (Hesselink 2015, 185; Gordley 2015, 197; Eidenmiiller
2015, 220; Piraino 2015, 233 ff.; Collins 1998, 988 ff.; Mengoni 1998, 546).

For a long time in the field of consumer protection the substantive check
review on contractual terms, the German Inhaltskontrolle, has prevailed, and
almost left no room for the principle of transparency. Yet, the two parallel and
partly competing subsystems of consumer protection make inroads into pri-
vate autonomy, and more specifically the contractual freedom of the profes-
sional. In fact, both control over content, which leads to oppressive clauses
being held to be ineffective, and the principle of contractual transparency,
which gives rise to remedies like damages or voidability for fraud, constitute
instruments of legal pressure on the stronger party (Gallo 2024, 73 ff.).

In any event, in order to prevent the pressure from becoming unbearable
and leading to paradoxical outcomes, such as judicial disregard for arts. 5
and 4, para. 2, Dir. 93/13, it is essential that each violation should be
matched with an appropriate remedy. Accordingly, the sanction for lack of
transparency should be disengaged from the assessment of oppressive con-
tent, granting arts. 3, para. 1, and 5 Dir. 13/93 distinct and competing
spheres of application.

Furthermore, if one wants an interpretation which facilitates the further-
ance of community goals, one must exclude « prior7 judicial interference with
agreements on purely economic grounds. If this leads to lack of transpar-
ency, the only effective — and judicially possible — sanction is the application
of domestic remedies for contractual fraud.

Otherwise, one would be demanding from the judge an intrusion into the
field of economic justice. This would lead on the one hand to excessive re-
strictions of contractual freedom autonomy, and on the other to strong re-
luctance on the part of courts to abandon their long-standing practice of self-
restraint. Such polarized approaches would lead to substantial inertia, while
more balanced interpretations could, by contrast, give rise to more produc-
tive applications, which are more respectful of private autonomy and, in fact,
more protective of the consumer.

In the Italian Consumer Code transparency was already valued as a funda-
mental right: pursuant to art. 2, para. 2, lett. ‘e)’, «az consumatori ed agli utent:
sono riconosciuti come fondamentali i diritti (...) alla correttezza, alla traspa-
renza ed all’equitd nei rapporti contrattuali» (Salvi 2015, 206 ff.). However,
what consequences may the fundamentalisation of transparency lead to?

At first glance, the upgrading at stake is just an acknowledgement, by a
synthetic formula, of values already deemed worthy of protection else-
where in the Italian legal system. art. 2, para. 2, lett. e), of the Italian Con-
sumer Code, would say nothing more than what is already written in the
whole consumer code; perhaps, it is the same idea as the one which has
been in the air for decades about good faith.
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Yet, the EC]J, in some recent decisions seems to consider transparency
much more than we could expect from a simple restatement. It fairly looks
like a new interpretative élan towards «plainness and intelligibility». In van
Hove v. CNP Assurances,’ for instance, we can read that «as the system of
protection introduced by EC Directive 13/93 is based on the idea that the
consumer is in a weak position vzs-d-vis the seller or supplier, as regards, in
particular, his level of knowledge, that requirement of transparency is to be
interpreted broadly».

Transparency carries in itself a revolutionary power: in standard terms it
replaces what good faith is to pre-contractual dealings. Without those deal-
ings, there is no need for fairness, but a new one arises instead, z.e. the demand
for plainness and intelligibility of unilaterally drafted terms. Despite some dis-
senting opinions, nothing more than a remote link exists between good faith
during the negotiations and transparency in standard contracts (Wilhelmsson
1996, 385; Micklitz 2014, 143). But where can that missed link be found?

Above all in continental European legal systems — think of Germany and
Italy — pre-contractual good faith means the duty to play fair during the ne-
gotiations; it is a source of positive obligations. True, these obligations have
very flexible content, but that is just because they originate from a general
clause. They are indeed obligations, after all (Loos 2015, 179 ff.; Grigoleit
H.C. 2003, 201 ff.). By contrast, transparency of standard terms does not
play any role in consumers’ decisions, as in serial contracts negotiations are
omitted (and the dialogue between the parties is reduced to only what is
strictly necessary). In fact, the parties reach an agreement on the mobile or
unfixed terms, which do require a mirror consent; whereas fixed terms are
automatically embedded in the contract as they are, without any chance for
consumers to pre-emptively scrutinise them.

It is as if in standard contracts the agreement consisted of two levels. On
the one hand, consent on mobile or unfixed terms — which are considerably
few — follows the one required in individual negotiations and is characterised
by a certain simplicity; parties briefly discuss the quality and amount of
goods. On the other hand, consent on fixed terms downgrades to a mere
acknowledgement; the consumer is subject to the other party’s conditions as
an automatic consequence of the conclusion of the contract and he neither
can nor wants to negotiate their content (Raiser 1936, 59 ff., 109 ff., 237 {f.,
281 ff., 324 ff. and 502 ff.; Raiser 1958, 1 ff.). We cannot exclude that a smart

>ECJ 2 April 2015, case C-96/14, van Hove v. CNP Assurances SA, para. 40.

¢In the same direction ECJ 10" May 2001, case C-144/99, Commission v. Netherlands,
paras. 19-20; ECJ 21™ March 2013, case C-92/11, RWE Vertrieb AG v. Verbraucherzent-
rale Nordrbein-Westfalen e.V.
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and conscious consumer refuses to enter into the contract because he is not
satisfied with the other party’s terms or is convinced he can find some of a
better quality elsewhere, but this is not so frequent in practice. However, in
similar homogeneous product markets, professionals tend to standardise
contractual templates as to form and content, with the aim of reducing com-
petition and eliminating whatever could (even marginally) influence individ-
ual consumer choices (Micklitz 2014, 144 ff.).7

Accordingly, transparency of standard contracts, unlike good faith 72 con-
trabendo, plays a post-contractual rather than a pre-contractual role: it is not
there to protect the consumer’s freedom of contract, but to make him down-
stream aware of mutual rights and duties according to the contractual design
of the professional seller or supplier. For these reasons, also the link between
transparency and disclosure is not one-sided: it is true that plain and intelli-
gible clauses convey relevant information on the contractual program and
therefore, in this sense, gain an informative significance; nevertheless, both
from a logical and a chronological viewpoint, such information is post-con-
tractual. ® It means that it does neither affect the a7 nor the guonzodo of the
contract, but it affects instead ex post knowledge of the terms by the con-
sumer. If necessary, the consumer will go over what is already incorporated
into the contract to ‘discover’ his rights and duties, certainly not to find an
answer to his doubt whether to enter into the contract and under what con-
ditions (Ayres, Schwartz 2014, 545 ff.; Wolf 2001, 319 ff.; Eisenberg 1995,
211; Rakoff 1983, 1173 ff.; Leff 1976, 144).

5. The objectification of transparency as a vector for the second
life of the contract

On the other side, it seems unacceptable to argue that the common ground
between good faith 7z contrahendo and transparency is the power of the first
one to make the stronger party comply with the second one (Campagna
2015, 1036, 1057-1058, 1060). On the contrary, transparency is a new re-
quirement as to the form/content of the contract and, in particular, as to the
unilateral drafting of terms by the stronger party. It is therefore an anteced-
ent requirement, rather than a supervening defect; one conveying a rule on
validity, and certainly not a rule on conduct. It does not belong to pre-con-
tractual duties, but to the contract as a legal act. In case it entails the drafter’s

7In a different direction RWE Vertrieb AG (n. 6) paras. 49-59.

8 Despite ECJ] 4% March 2004, case C-264/02, Cofinoga Mérignac SA v. Sylvain
Sachithanathan.
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liability, this will not, at least not directly and uncritically, deal with 7zala
fides in negotiations, since such negotiations did not take place at all.

The reasons for the (somehow justifiable) misunderstanding are that, un-
like the traditional validity requirements, plainness and intelligibility must
be fulfilled, achieved and made available to the contracting party who wants
to invoke them. This way, the normal bilateral nature of the requirement
fades. But such peculiarity depends upon another one: the set of fixed terms
enters into the contractual relationship by the drafter’s unilateral will, and
not by a proper agreement (Paissant 1995, 107).

Some aspects seem to confirm this main idea: first of all, non-transparency
is indeed an antecedent defect which does not affect only one particular con-
tract, but affects terms intended to apply to a series of contractual relationships
(be they many, few or even just one); secondly, the drafter’s state of mind can-
not be taken into account: non-transparency has legal relevance per se, regard-
less of whatever malice or fault on his side; finally, the plainness and intelligi-
bility test must go beyond a case-by-case approach and reach up for a stand-
ard-consumer-bound benchmark (where standard consumer does not stand
for average consumer, but, more properly, for ‘average consumer in relation
to that specific type of contract’) (Loos 2015, 188; Reich, Micklitz 2014, 45 ff.).

On reading art. 5 of the EC Directive 13/93, one immediately realizes
that, in this context, transparency is not entirely neutral. The requirement of
good faith (or Treu und Glauben) does not have a broad and definite appli-
cation. It is not a bilateral criterion, which might be expected to pervade the
behaviour of both contracting parties, whatever their status, all by itself. In-
stead, it is a right of the consumer and a duty of the professional (something
similar can be read in art. 4:107, para. 3 [a] of the Principles of European
Contract Law, so-called Lando-Principles or PECL). Transparency in con-
tracting, at least in the system designed by this directive, means a right to
information for the consumer and a duty to supply information for the pro-
fessional (Collins 1998, 978). Accordingly, it is an instrument of struggle,
even of class struggle, even if here the class is not «social», but «occasional»,
in the sense that the status of consumer is situation-based.

The parties are not given any real opportunity to personalize the content
of the contract and to bring their communication horizons closer together.
In Kdsler & Kdslerné Ribai the ECJ promoted the benchmark of the «average
consumer, who is reasonably well informed and reasonably observant and cir-
cumspect».’

In the analysis of the symmetrical or asymmetrical fallouts of objectification

9ECJ 30 April 2014, case C-26/13, Kdsler & Kdslerné Rabai v. OTP Jelzdlogbank Zrt,
para. 74.
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there is one last point worth outlining: the reconstruction of a suitable con-
tract-type-based standard for transparency assessment implies that consum-
ers with cognitive skills lower than the average are not granted protection,
but it also implies that such protection cannot be turned into a privilege for
extraordinarily clever consumers (Zimmermann 2004, 174 ff.).

Here the outcome favours the drafter: should he wish to provide a set of
uniform rules, he will not need to decrease indefinitely their qualitative level, as
this might not prevent him from being accused of non-transparency (by people
allegedly incapable of understanding this or that term). But there are some ad-
vantages also for the consumer: in the event of a non-transparency related to
the cognitive status of a standard consumer, he will not need to prove that he
has been concretely deceived, but just that he meets the standard.

Therefore, it looks crystal-clear that the objectification of transparency is
a vector of definiteness and predictability for the future (or second) life of
the contract and contributes, as such, to a more balanced relationship.

6. The contra proferentem rule in its soft or strong version

It would be almost useless to put a rule, if the sanction for its violation could
not be clearly identified. Yet, both art. 5 Directive 93/13 and the national
legislations implementing it do not answer the question directly (Wilhelms-
son 2003, 245 ff.). Quid juris if fixed terms are not transparent?

In a perfectly competitive and informed market the sanction would be
commercial exclusion of the non-transparent seller or supplier (Reich 1994,
23); but it is illusory to think that transparency of fixed terms becomes a
player in the game of competition among companies and has any meaningful
impact on families’ consumer choices (McCunn 2019).

The second statement of art. 5 Directive 93/13 provides that: «Where
there is doubt about the meaning of a term, the interpretation most favourable
to the consumer shall prevail»; whereas former § 5 AGB-Gesetz, and ‘new’ §
305¢, para. 2, BGB reads: «Zweifel bei der Auslegung Allgemeiner Geschifts-
bedingungen gehen zu Lasten des Verwenders» (Medicus 2002, 163 ff.; Hu-
ber, Faust 2002, 464).1°

0The contra proferentem rule is widespread also in soft law instruments. Art. 4.6 Uni-
droit-Principles (PICC) states: «If contract terms supplied by one party are unclear, an inter-
pretation against that party is preferred» (Vogenauer 2015, 604); whereas, according with art.
5:103 PECL, «Where there is doubt about the meaning of a contract term not individually
negotiated, an interpretation of the term against the party who supplied it is to be preferred»;
the same provision appears in art. II. — 8:103(1) DCFR: «Where there is doubt about the
meaning of a term not individually negotiated, an interpretation of the term against the party
who supplied it is to be preferred» (see Bar, Clive, Schulte-Nolke 2009, 217).
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It is not worth dwelling on the ratio and the meaning of the rule, whose
role as a protective interpretation is well-known also from a historic-compar-
ative viewpoint (Irti, 2000b, 624 ff.; Gentili 2015, 601; Kosche 2011). Such
provision does not shut the door to other, more penetrating remedies. It is
just a pre-emptive solution: before assessing the grounds for whatever claim
made by the consumer against the professional, the judge must establish
whether it is possible to neutralise the opaque term through a consumer-
friendly interpretation.

Yet, the (logical and literal) preliminary character of interpretatio contra
proferentern means more than just consumer protection; it is also a tool for mar-
ket regulation. In this light, such characteristic has a further deep-seated rato:
the preservation of the contract. A consumer-friendly construction of ambigu-
ous terms discourages the adoption of measures to terminate the contract. In
fact, the preservation of the latter, as far as possible, benefits consumers as well.
They are generally interested in performance, even though it comes too late or
needs adjustments, while termination would be useless (Berner 2024, 172 ff.).

However, the contra proferentem rule, in its traditional version and up to
now, has shown signs of weakness, being incapable of remedying the struc-
tural imbalances between the stronger and the weaker party (Grassetti 1938,
204 ff.; Oppo 1943, 102; Ferrante 2005, 121 ff.).

First of all, because such an interpretation requires a «doubt about the
meaning of a term». The rule can apply only if a term carries at least two
possible and equally acceptable meanings; if it is not so, if non-transparency
does not make the clause ambiguous but simply obscure, the rule is excluded
(Rizzo 1983, 368 ff.). It would be ruled out anyway whenever the other sub-
jective and objective rules of interpretation succeed in reducing the possible
meanings to one. In other words, the rule is subsidiary (Gentili 2015, 603-
604; Martuccelli 2000, 58, 139). Among the possible constructions, the rule
imposes to prefer the one «more favourable to the consumer», which does
not always mean the most protective one. !

Furthermore, the ambiguity of a term could lead to two constructions
equally possible and reasonable, but dramatically divergent as to their ef-
fects: one spares the clause from a verdict of material abusiveness; the other
commits it to ineffectiveness (rectius voidness), under art. 6, para. 1, Di-
rective 93/13. Then what would the more consumer-friendly interpretation
be? Is it the one more detrimental to the consumer but capable of making
the single term void, or the one less detrimental but sufficient to save this
latter and keep it effective for the consumer?

1 Cass., 27™ May 2005, No. 11278, in Contratti, 2006, 221 ff.; Cass., 13™ May 1998,
No. 4815, in Corriere giuridico, 1999, 469 ff.
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Such weakness is the legacy of the traditional conception of contra
proferentem and its boundaries, as they had been drawn by our codes far be-
fore the rule caught the European legislator’s attention (Andr. Genovese 2008,
208; Azzaro 2000, 269 ff.). Yet, the ECJ, through a series of recent judgments,
tends to remedy such shortcomings by a strong or casual use of the contra
proferentem (Stempel 2017, 106 ff.).

First, the rule seems to be deemed applicable whenever and however, as
soon as a breach of the transparency principle emerges; according to the
ECJ’s recent approach, the rise of a polysemy in the drafting is no longer
required.

The first issue discussed in Mate: is a term reserving to the professional
lender the right to increase unilaterally the interest rate applied to the bor-
rower consumer. What is on trial are «the conditions and criteria enabling the
lender to make that alteration, in particular on the ground alleging ‘significant
changes in the money market’»; 12 drafting that the ECJ finds «primza facie not
transparent». > Then, discussion moves to terms which «require the consumer
to pay commission of a substantial amount which aims to ensure the repay-
ment of the loan, even though it is argued that that risk is already guaranteed
by a mortgage and that, in exchange for that charge, the bank does not provide
a real service to the consumer solely in the consumer’s interests». '* The EC],
in referring the case back to the national judge, questions that «the loan agree-
ment concerned sets out transparently the reasons justifying the remuneration
corresponding to that charge (...)». ' Regardless of their unfairness — consider
that, according to the EC]J, the terms are out of the scope of art. 4, para. 2, Dir.
93/13 and can therefore undergo a substantive check —, «the fact remains that
those terms must, in any event, be subject to an assessment of their unfairness
if it was found, which is also for the referring court to verify, that they are not
drafted in clear and intelligible language». 1¢

But, according to what the judgment wording seems to suggest, expres-
sions like ‘significant changes in the money market’ or ‘risk charge’ are not
polysemous at all. They simply leave the partial quantification of the due

2ECJ 26™ February 2015, case C-143/13, Matei & Matei v. SC Volksbank Romdénia
SA, para. 63; ECJ 26™ April 2012, case C-472/10, NFH v. Invitel.

B Matei (fn. 12), para. 76.

4 Matei (fn. 12), para. 71.

Y Matei (fn. 12), para. 77.

1 Mate:s (fn. 12), para. 72; van Hove (fn. 5), para. 45: « (...) the doubts as to the lack
of clarity of the term at issue in the main proceedings are reinforced by the extremely
broad and vague nature of the expression ‘activity, paid or otherwise’ used in that term.
Indeed, the word ‘activity’, as the Commission states, can encompass any human opera-
tion or activity carried out to achieve a specific purpose».
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performance to the stronger party’s discretion. No matter if such quantifica-
tion is defined as an increase in the interest rate or as an additional risk charge.

Even more radically, van Hove concludes «(...) under Article 5 of that
directive, if the wording of a contractual term is not clear, the interpretation
most favourable to the consumer shall prevail». !’

Thus, as well as pre-contractual good faith differs from transparency of
standard contracts, the continental ‘interpretative good faith’ differs from the
interpretatio contra proferentem. Even in the context of unilaterally drafted
terms, interpretative good faith is above all a synonym for honeste intelligere:
between two (or among more) possible meanings of such terms the one must
prevail which the consumer could understand and should have understood
according to the zd quod plerumque accidit. Therefore, it is a relational, sym-
metrical, balanced judgment (what could and should the average consumer
have understood?). On the contrary, the contra proferentem rule assures the
prevalence of the meaning more favourable to the consumer, even when the
other meaning (less favourable) was the one which the consumer could under-
stand and should have understood according to the drafter’s intent. In the end,
it nearly seems that an antithesis exists between the two interpretative criteria:
it sounds a little more than just two sides of the same coin. '8

Moreover, given that the rule is directly inferable form the principle of
transparency, no subsidiarity in respect of the other interpretative rules ap-
plies. Interpretatio contra proferentem cannot but prevail on the common in-
tention of contracting parties and the other subjective criteria, as well as on
the objective ones. Therefore, the more favourable interpretation must be
preferred even when, by chance, an exhaustive reconstruction of the parties
common will is possible.

It is true that «the requirement of transparency of contractual terms laid
down by artt. 4(2) and 5 of Directive 93/13 (...) cannot be reduced merely
to their being formally and grammatically intelligible»; ' but if the consumer,
facing a non-ambiguous term, has perfectly understood it — and therefore
‘accepted’ it — interpretatio contra proferentem ends up prevailing even on
the parties’ lato sensu common intention (Calderai 2008, 82 ff.).

So the aim of the rule under exam might soon change from imposing

"Van Hove (fn. 5), para. 49.

18 ECJ 18" November 2021, case C-212/20, M.P. & B.P. v. «A.» prowadzacy dzialalnosc
za posrednictwem «A.» SA, paras. 67 ff.; ZR & PI v. Banco Santander (n. 2), paras. 51 ff.

Y Kdsler (fn. 9), para. 71; Mater (fn. 11), para. 73; van Hove (fn. 5), para. 40; ECJ 20®
September 2017, case C-186/16, Ru. Pa. An. v. Banca Romdineasca SA, paras. 44 ff.; ECJ
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the choice of the more favourable interpretation to requiring a reconstruc-
tion a posteriori of the most favourable meaning, regardless of whatever
other criterion: «It is of fundamental importance, for the purpose of com-
plying with the requirement of transparency, to determine whether the loan
agreement sets out transparently the reasons for and the particularities of
the mechanism for altering the interest rate and the relationship between
that mechanism and the other terms relating to the lender’s remuneration,
so that the consumer can foresee, on the basis of clear, intelligible criteria,
the economic consequences for him which derive from it».

The trend to drop the comparative parameter might make it easier to an-
swer the question ‘Is it better to adopt a detrimental construction leading to
the elimination of the term or a favourable one leading to its preservation?’.
Even though the ECJ has not ruled on the matter yet — at least not directly —,
the ‘more consumer-friendly’ interpretation, free from comparative judg-
ments based on a merely contingent convenience, will be the one which fa-
vours consumers and at the same time spares the term. 2’ Instead, it will be
out of the question to consider, from a comparative point of view, the one
which is good for consumers only because it impairs the term.

Contractual hermeneutics, strengthened as it has been, is not a weak sanc-
tion any longer. Moreover, the contra proferentem is upgraded to a remedy
and perhaps loses, at least partially, its merely interpretative value. Instead
of interpreting the ‘grey’ term — where ‘grey’ here only means unfavourable
— they replace it with a plain and intelligible one; ultimately, a more favour-
able one.

7. The weak consent of the consumer-private authority and the
Italian spillover effect

We should ask ourselves whether, thus strengthened, the znterpretatio contra
proferentemn might gradually become not the supreme rule, but the exclusive
one, not the principal remedy, but the only one available. If the remedy ap-
pears adequate and proportionate, ze. if it appears to be the «right» one,
why not consider it an exclusive tool? The link in EC Directive 13/93 be-
tween interpretatio and comprehensibility tends to supplant any other com-
bined provisions (contra Gentili 2015, 606), and it is not difficult to imagine
that a well-oiled interpretative machine, which exploits the opacity of the

20 According to M.P. & B.P. (fn. 18), paras. 67 ff., the judge cannot uphold an unfair
term simply because it can be interpreted in accordance with the common intention of
the parties. In fact, what can save the term from being unfair is the interpretation most
favourable to the consumer, not the one closest to both parties’ common will.
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text to create interpretations defending the consumer, will soon end up mo-
nopolising the practical use of transparency.

The example of the ‘interpretatio’-remedy shows how the new contract law
is sensitive to degrees of consent. Perhaps because it is detached from tradi-
tional archetypes or perhaps because it is crude, Italian-European law pre-es-
tablishes protections for the weaker contracting party that overlook and ren-
der irrelevant, so to speak, the fact that the latter has consented. In adhesion
contracts, with their variants unified by the prevalence of the ‘editorial” over
the ‘voluntary’, the voluntas (at most) covers the ‘if’, but does not include the
regulation. It then becomes artificial to interpret that regulation as authenti-
cally intended. It is as if the Jex contractus were emancipated from the voluntas:
the /ex belongs to both parties, the voluntas (almost entirely) to the drafter.

The consumer-adherent is set up as the controller of market rationality,
the guarantor of free and fair competition between companies. So consumer
protection is a means rather than a goal.

But the example of the strong interpretatio contra proferentem is congen-
ial to both the instrumental function and the finalistic purpose: it induces
the company to draw up clear forms because, if it fails to do so, the consumer
will always be protected, regardless of what he has understood or what he
would never have understood, even in the face of very clear terms.?' The
result will be the construction of a rule that is unconditionally beneficial to
the weaker party.

Perhaps in these new scenarios, influenced by European law and the case
law of the EU Court of Justice, a ‘reverse’ private authority is emerging,
whether in fact or in law, namely the consumer. In their ordo-liberal design,
European law and judges mark its role as the sovereign organiser of the mar-
ket, thanks to the objective use of the interpretatio.

But this strong znterpretatio is the result of European legislation and case
law, competent in consumer matters. Now that the EU Court has sent signals
of strengthening the znterpretatio, it is no longer possible — if it ever was — to
reduce art. 35(2) of the Italian Consumer Code to a norm that simply repeats,
in the Italian Consumer Code, what is established in art. 1370 of the Italian
Civil Code. The rules are equivalent, but they are part of different areas with
respect to the choices made: in the general part, the contract is between neutral
parties (‘n. 0’), while in the sectoral code, the contract is a B2C relationship,
not only prepared but also imposed on a party needing special protection.

This European approach therefore reveals a sort of «ltalian spillover».
Since the Italian legislator usually transposes EU law literally, making room for
it among existing provisions without systematic improvements or connections,

AECT 30" April 2025, case C-699/23, FG v. Caja Rural de Navarra SCC.
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the sedes materiae are quite diverse; and with the creation of the Italian Con-
sumer Code, it is also ‘geographically’ clear what concerns the consumer and
what pertains the general part instead. EC Directive 13/93 — just to deal with
this one — was first included in the Italian Civil Code, using the technique of
bis, ter and quater, and then extracted and transplanted into art. 33 et seq. of
the Italian Consumer Code. Now more than ever, it is quite clear what con-
cerns consumer contracts and what concerns contracts in general.

Years ago, this passivity of the domestic legislator was much criticised, and
it is still often criticised today. In the best of all possible worlds, it would be
taken for granted that we would have well-coordinated, concise and clear law
provisions: a few rules that fit together quite well, giving rise to a few well-
considered judgments that are equipped to set precedents. However, since this
is not the best of all possible worlds, but rather the legal order has become
disorderly — the order as a target rather than a given (Pistor 2019) — all that
remains is to aim for the lesser of two evils. In the kaleidoscope of competing
and multi-level sources, a normative approach that appears to be a kind of
political disengagement, almost laziness, proves to be efficient. Given that the
governance of sources is no longer possible — too many legislators, too many
courts, too many authorities — it is wise to give up and entrust the task to the
interpreter. It will not be an easy one, but at least they will be able to piece
together the thousand threads of the legal system step by step, without haste.

Academics, instead of exhausting their energies to support or fluidify a re-
codification of private law, should spend their time holding together the code
with the other, more vital, sources of the legal system. They should try to me-
diate between principles and rules, but above all, they should aim at revitalis-
ing, with the use of good dogmatism, the systematic method, that is ordering
the law into a system (after all, isn’t this precisely what the codes have done?).

If this thinking were to take hold — and there are no signs to the contrary
—we would end up, on the one hand, with a «<mummified» Italian Civil Code
and, on the other hand, with an Italian Consumer Code in perpetual flux, as
turbulent as the numerous directives to be implemented, a mass of special
statutes and sectoral codes which embody the real life of contemporary pri-
vate law.

It may be not so bad: instead of lamenting, perhaps we should start ap-
plauding. First in Germany and then in France, legislators aimed to reform the
national codes, but with questionable results that were, in any event, dispro-
portionate to the effort involved: grammatical reforms, albeit appreciable, but
on the whole ineffective in terms of application, truly law in the books.

Perhaps the «Italian spillover» is preferable: at the centre of the system re-
mains the general Civil Code, with its eternal love-hate relationship with the
Constitution, and on the outskirts the sectoral codes and other special statutes.
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The former is almost ‘hibernated’” but fundamental, useful for the architecture
of the legal system as well as for teaching; the latter, such as the Italian Con-
sumer Code, are constantly evolving because they gather European inputs, but
are disorganised and almost centrifugal. It is the interpreter who has to do the
job, far more difficult and therefore far more valuable than in the past.

To return to the point, the interpreter is faced with two almost identical
provisions, art. 1370 of the Italian Civil Code and art. 35(2) of the Italian
Consumer Code, but one is general, whereas the other is contained in the
sectoral code; one conveys the old-style znterpretatio contra proferentem, i.e.
the weak version; the other expresses a new deal, the strong one. There is
reason to assert that the strong znterpretatio applies only to consumers, due
to art. 35(2) of the Italian Consumer Code, while the weak version, closer to
our history and tradition, continues to apply to all contracts as per art. 1370
of the Italian Civil Code.

It is not impossible to imagine that one day the two variants may be re-
duced to a single version. Indeed, this is to be hoped for. However, the time
is not yet ripe and there is no reason to rush.
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Chapter 6

LEGAL VOLUNTAS EX MACHINA.

THE IMPOSSIBILITY OF
NON-PERFORMANCE IN THE AGE OF CODE

Giulia Bazzoni

ABSTRACT: This essay investigates the implications of smart contracts for the tra-
ditional concept of contractual non-performance. Smart contracts — self-executing
agreements encoded on blockchain platforms — automate the fulfilment of obliga-
tions once predefined conditions are met. While they offer advantages in terms of
efficiency, transparency, and decentralization, they also raise complex legal ques-
tions. Most notably, once a smart contract is deployed and the triggering condi-
tions are satisfied, the execution becomes technically irreversible. This technolog-
tcal determinism paradoxically deprives the parties of their traditional contractual
Saculty to suspend, negotiate, or even breach performance. In this sense, smart
contracts challenge the very notion of legal voluntas as the sovereign expression
of private autonomry, replacing it with the preprogrammed logic of code.

KEYWORDS: Swzart contract — Code — Non-performance — Legal voluntas —
Automation — Execution.

SUMMARY: 1. The age of smart contracts: Logic, structure and execution. — 2. The
structural immutability of smart contracts. — 3. The impossibility of non-perfor-
mance: A critique of smart contract immutability. — 4. From consent to code: Re-
thinking the role of the legal voluntas. — 5. Between automation and adaptability,
preserving the legal voluntas in the age of code. — References.

1. The age of smart contracts: Logic, structure and execution

It has been aptly observed that the history of contract cannot be separated
from the history of the technologies through which exchange relations are
shaped (Irti 1998, 364 ff.).

From this perspective, one might speak of a Darwinian adaptability in-
herent in contract law, a legal domain that has demonstrated remarkable re-
silience in the face of technological advancement.

Far from being static, contract law reveals itself as a dynamic construct,
continuously reshaping its structure, mechanisms, and theoretical founda-
tions to accommodate successive waves of innovation. Yet, the current fron-
tier marks not a mere stage in this evolutionary continuum, but a profound
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rupture (Hildebrandt 2016). What is unfolding is no longer a mere process
of legal adaptation to technological innovation; rather, technology itself as-
sumes the role of the contract (see Benedetti 2021, 411 ff.; Pardolesi, Davola
2019, 195 ff.).

Building upon this premise, smart contracts emerge as a paradigmatic ex-
pression of such a transition. They are frequently regarded as a new form of
machinic private autonomy, situated at the confluence of artificial intelli-
gence, digital automation, and classical contract doctrine. Far from simply
operating within the boundaries, smart contracts tend to reconfigure the role
of legal voluntas in contract law.

In this sense, it is worth recalling that smart contracts were first theorised
by computer science and cryptographer Nick Szabo in the 1990s who de-
fined a smart contract as «a computerized transaction protocol that executes
the terms of a contract» (Szabo 1994; Szabo 1996; Szabo 1997).!

As of today, there is no universally accepted definition of a smart contract.
It is variously described as «a computer code that programmatically executes
transactions in accordance with predefined terms» (Chamber of Digital
Commerce 2018) or as «an agreement encoded in computer code and de-
ployed within a decentralized virtual infrastructure» (Eenmaa Dimitreva and
Schmidt-Kessen 2019, 71). Nonetheless, there appears to be broad consensus
regarding the core components that characterize a smart contract: namely,
computational language, disintermediation, automation, and immutability.

In essence, conceived as self-executing digital protocols, smart contracts
rely on conditional algorithmic logic — typically framed in #f this — then that
structures — to automate the enforcement of obligations arising from an agree-
ment between parties (Bohm, Jacopini 1966, 336 ff.). More precisely, the #f this
— then that function provides that,? upon the occurrence of certain conditions
(if ...) established by the programmer and verifiable through inputs received
from so-called ‘oracles’, the smart contract is triggered and gives rise to the
execution of the contract (ex mzultis, Tommasi 2022, 840; Cuccuru 2017, 107
ff.; Doria, Bassan, Rabitti, Sciarrone Alibrandi, Malvagna 2024, 21 {f.).

The underlying ambition was clear: to make contractual performance not
merely predictable, but compulsory by design, thereby eliminating the need

! The first definition that Szabo provided dates to 1994, in the aptly titled essay Swzart
Contract. The very first example of a smart contract used by Szabo was the vending ma-
chine: an automated machine that provides various items, such as chocolate, drinks, or
snacks, in exchange for money. This represents an automated transaction that does not
require the involvement of a third party and occurs automatically. He returned to the
topic in the following years, further exploring certain aspects.

2See Orlandi, in this volume, 3 ff., who reflects on the zf-then construct — albeit in a
different context — drawing on the thought of Hans Kelsen.
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for external enforcement mechanisms or judicial intervention. Instead of
having a judge interpret and enforce the statements (and the subsequently
emerging lex contractus), it is possible to delegate these tasks to the machine
(Raskin 2017, 314).

Whilst Szabo’s original conception did not rely on blockchain, the pre-
vailing contemporary understandings almost invariably place smart contracts
within distributed ledger technology (DLT) ecosystems (Kalbantner, Mar-
kantonakis, Hurley Smith, Sheperd 2021; Iansiti, Lakhani 2017). Indeed,
smart contracts have gained widespread popularity only in recent years, as
technological advances — most notably the emergence of blockchains — have
made their practical application feasible (Durovic 2022, 123).

Accordingly, some authors place particular emphasis on the specific tech-
nology that enables the existence of smart contracts, defining them as «a
piece of code which is stored on an Blockchain, triggered by Blockchain
transactions, and which reads and writes data in that Blockchain’s database».
(Greenspan 2019).°

This definition places emphasis on the Blockchain technology as one of the
core features of smart contracts. In other words, without this technology, the
smart contract system could not exist; it represents its logical precondition. *

These infrastructures confer defining attributes: immutability, decentral-
isation, and radical transparency (Guadamuz 2019, 1 ff. focuses on the struc-
ture and highlights its critical aspects).’ Indeed, data are redundantly stored
across a decentralised network of nodes, each maintaining an identical copy

> Similarly, Savelyev 2017, 120 f. considers Blockchain as a paradigm, shifter in the
sphere of contracting: it allows automation of the process of contractual performance of
both parties.

4This technological determinism is taken even further by Savelyev 2017, 120 who
provocatively observes that «if there is no difference in principle between vending ma-
chines and smart contracts, then we will have to admit that smart contracts are almost as
old as Roman law itself>.

>Blockchain cannot be changed; it is tamper-proof, and whatever is written into it
cannot be altered or censored. This means that any smart contract recorded on this ledger
will also be immutable, making it difficult — if not impossible — to modify the code. To
better understand this, one must look at how blockchain immutability works from a tech-
nical perspective. Smart contracts are considered immutable due to something called a
hash. In simple terms, a hash function is a mathematical operation that generates a unique
output based on a given input: you can take a piece of text, convert it into numbers, and
then apply a formula (the hash function) that produces a unique number (the hash value).
If you alter the original text, the resulting number will no longer match the original hash
value. Blockchains are composed of blocks of transactions that are linked together by
including the hash of the previous block in the next one. This chaining of hashes makes
it virtually impossible to alter past transactions without breaking the entire chain, thus
ensuring the system is tamper-proof.
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of the ledger. Any alteration is subject to strict consensus mechanisms,
thereby ensuring resilience against manipulation and preserving the integrity
of recorded transactions.

Such features generate substantial systemic efficiencies: reduced transac-
tion costs, expedited performance, enhanced reliability in cross-border ex-
changes, and streamlined certification and authentication processes (Mik
2017, 269 ff.).

Therefore, smart contracts are far from being mere technological tools;
rather, they mark a significant conceptual shift. The architecture of the
agreement is not merely supported by code: it is constituted by it (Drum-
mer, Neumann 2020, 337 ff.).

More specifically, the lifecycle of a smart contract typically unfolds across
four distinct stages: (i) design, wherein the substantive content of the agree-
ment is articulated in the form of executable code; (ii) deployment, which
entails the inscription of that code onto a blockchain and its digital signing
by the parties, typically via asymmetric cryptographic keys; (iii) execution,
automatically triggered upon the occurrence of predefined conditions as en-
coded by the drafting party or parties; and (iv) termination, the point at
which the contract, having fulfilled its programmed purpose, ceases to pro-
duce legal effects, much like a traditional contract that has been fully per-
formed by both parties (Carrato 2020, 370 ff.; Sillaber, Waltl 2017, 498 f.;
Durovic, Janssen 2019, 61 ff.).

At the first stage, the coding process represents a fundamental break with
conventional normativity (for a more extensive reference, see Maugeri 2021,
who questions whether codified rules are capable of governing emerging
phenomena such as smart contracts). Legal meaning is no longer generated
through interpretative reasoning or linguistic nuance, but through the binary
clarity of computational syntax.

The legal form is transformed into a set of machine-readable instructions,
operating with technical certainty and deterministic precision (Savelyev
2017, 124 ff.; Dale 2010). In short, one of the key elements that fundamen-
tally distinguishes smart contracts from traditional ones is that smart con-
tracts are written in a programming language and encoded in a format read-
able by machines, whereas traditional legal contracts are drafted in natural
languages (Durovic 2022, 125, where she highlights the differences between
digital and traditional contracts). This inevitably entails not only a disruption
of legal language, but also — and more importantly — a shift in the underlying
logic of contracts themselves, including the interpretation of party intent, z.e.
their voluntas.

Upon the parties’ cryptographic consent to the encoded terms, the con-
tract is deemed concluded and immediately immutable. The execution stage
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then follows automatically, governed not by deliberation or human volition
but by pre-scripted triggers. Once the programmed condition materialises,
the contract executes without pause or possibility of reconsideration.

In this model, the machine is no longer a neutral intermediary; it becomes
the operative will (voluntas). Indeed, «the basic idea behind a computable
contracts term is to create a series of actionable, computer-processable in-
structions that approximate what is that the parties are intending to do in
their contractual arrangement» (see Surden 2012, 658).

In such a scenario, human parties effectively abdicate discretion, trans-
ferring execution to a surrogate legal voluntas, that of the system itself.

This delegation is not purely functional; it is juridical. Consent is no
longer a continuous force shaping the contractual relationship, but becomes
a singular moment, crystallised and irrevocable. Thus, contractual autonomy
is displaced from the human subject and relocated within the structural logic
of the technological artefact (Lemme 2019, 129 ff.).

What emerges is a model of hetero-directed private autonomy, in which
the parties’ will is not sovereign, but conditioned by the embedded design of
the code. This reality places significant strain on the classical conception of
contract as a meeting of minds, a convergence of freely formed and evolving
intentions, resulting in the so-called lex contractus.

In the smart contract paradigm, that convergence is mediated — and ulti-
mately overridden — by a third individual will: that of the machine.® Once
entrusted with execution, the machine admits of no renegotiation, no pause,
no retreat and, above all, structural preclusion of non-performance. The con-
tract becomes a closed system, immune to relational dynamics, contextual
shifts, or equitable recalibration.

In this sense, it is as if there were a displacement of will within the /ex
contractus: on the one hand, the law (of the contract), which belongs to the
parties; on the other, the will, which instead belongs to the machine that
drafts the contract.’

¢See Grondona, in this book, 73 ff., particularly on the role of individual will as a
source of juridical normativity.

7See Ferrante, in this volume, 89 ff., who, focusing on the issue of terms and condi-
tions, identifies the emergence of a new paradigm in which the will of the parties (volusn-
tas) is the will of only one party, with the other merely adhering to it. In a similar vein,
see also Piraino, in this volume, 29 ff., who shows how such contractual frameworks in-
creasingly undermine the very structural core of contract theory, including the founda-
tional principle of party autonomy and the role of genuine will formation (legal voluntas)
in the contractual process.
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2. The structural immutability of smart contracts

What distinguishes smart contracts from traditional agreements is not simply
their capacity to facilitate performance, but rather their underlying ambition:
namely, to render execution mechanical — indeed, machinic — and therefore in-
exorably automatic. ® In essence, the fundamental difference lies in their func-
tion: whereas legal contracts define the normative relationship between the
parties, smart contracts define the automated execution of pre-established
conditions between them (Durovic 2022, 125).

The algorithm represents the transposition, in computational terms, of
the will of the parties, to who are tasked with defining the normative frame-
work that governs the contractual relationship.

The advantage inherent in the adoption of a smart contract resides in its
capacity to incorporate an indefinite — potentially infinite — number of con-
tingencies, each modelled, in accordance with computational logic, as so
many zf-then conditionals (Kasprzyk 2018, 101 ff.).

Accordingly, it becomes feasible to delineate an endless series of clauses
capable of determining, in a given moment and in light of specific and con-
crete circumstances (zf), the precise content of the respective obligations of
the parties (then) (Di Sabato 2024, 366).

In this light, it may be persuasively argued that the true adversary targeted
by the techno-economic rationale of smart contracts is not inefficiency, but
legal indeterminacy itself (Benedetti 2021, 412). This is precisely why objec-
tification, the progressive erosion of classical voluntarist doctrines, and the
automation of legal obligations constitute the stylistic core of this emerging
contractual paradigm.

On these grounds, it has been observed — ironically, yet incisively — that
smart contracts are neither ‘smart’ nor ‘contracts’.’

Starting from the adjective smart, the term implies a degree of intelli-
gence; understood as the capacity for contextual adaptation, purposive flex-
ibility, and autonomous decision-making. 1°

8 The evocative expression nzachine will recalls the title of the two recent volumes La
Volonta macchinica presented by dalla Massara and Al Mureden (2024 and 2025).

°In this respect, some Authors do not consider the smart contract as falling within
the conventional definition of a contract. See, Sirena 2019; Gabrielli 2019, 299 ff.; Di
Ciommo 2018, 291 ff. But also, Durovic 2022, 122 who shows that «the name ‘smart
contracts’ itself is confusing and inadequate as the notion of the smart contract is a mis-
nomer. As an initial observation, it is important to emphasize that smart contracts are
neither smart nor contracts in the legal sense, so the terminology used to explain this form
of new technology is wrong and has led to confusion».

10 According to certain scholars, the smart contract may be characterised as a set of
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However, smart contracts, though undeniably situated within the
broader ecosystem of emerging technologies, remain deterministic proto-
cols. Rather, such contracts «are not smart because the current stage of tech-
nological development does not allow the use of smart contract in more com-
plex commercial transactions» (Durovic 2022). They are not intelligent in
any meaningful legal or technical sense: they simply execute predefined in-
structions and lack any inherent adaptability or capability to accommodate
unforeseen circumstances (Karamanlioglu 2018, 29 ff.).

From this perspective, it is accurate to speak of automation, but certainly
not of autonomy. A smart contract is capable of self-executing a given task —
more precisely, the performance of an obligation — without leaving any mar-
gin for default, discretion, or inefficiency (Maugeri 2020, 375 ff.). Accord-
ingly, within this framework, the very notions of breach or non-fulfilment
become conceptually obsolete.

Execution unfolds mechanically, in rigid adherence to the ¢f this-then that
logic embedded in its code. Once the stipulated condition is met, the oper-
ation is carried out automatically: the machine takes charge of the exchange
and therefore performance is imposed, not deliberated.

The human will — at least for now — remains in the background: it writes
the code, chooses to deploy it, and elects to transact under its terms. Yet a
critical issue remains unresolved: what happens when circumstances arise
that were not, and could not have been, anticipated at the time of program-
ming? In other words, what becomes of the agreement when the factual ma-
trix diverges from the predefined logical architecture and escapes the rigid
dichotomy of the #/-then construct?

To be sure, the future emergence of smart contracts endowed with artifi-
cial intelligence or adaptive capacities — systems capable of autonomously
responding to unforeseen external stimuli — cannot be excluded (Di Sabato
2017, 391 ff.). In such a scenario, no longer as implausible as it once ap-
peared, a serious question arises as to whether the resulting arrangement
would still qualify as a contractual relationship between human parties me-
diated by technological tools, or whether it would instead require a funda-
mental redefinition of the legal nature of the smart contract itself.

Closely connected to this is the juridical notion of the contract itself,

promises, albeit in digital form, including the protocols within which the parties automati-
cally perform such promises. See, in this regard, George 2018, 404; Chen Wishart 2018, 71;
Blum 2007, 2, who contends that the smart contract does not fall within the definition of a
promise or agreement recognized by the law, nor of an exchange relationship created by
oral or written agreement between two or more persons, containing at least one promise,
and recognized in law as enforceable. Others, by contrast, consider the smart contract to be
a form of automated legal document. See Surden 2012, 629; Werbach, Cornell 2017, 338.
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which appears to be, at the very least, in a state of relative crisis. Indeed,
smart contracts seem to share only a tenuous affinity with the traditional def-
inition enshrined in articles 1321 and 1322 of the Italian Civil Code (Cerrato
2020, 378).

In classical legal theory, a contract is understood as the meeting (or con-
currence) of individual wills, expressed through mutual consent, with the
purpose of producing legally binding effects. By contrast, smart contracts
are not legal contracts in this sense. As noted in the literature, smart con-
tracts are «rather computer codes stored and replicated on the system and
supervised by the network of computers that run the blockchain» (Durovic
2022, 122). They are essentially a technological tool used to execute obli-
gations previously established through a legal contract.

In many respects, smart contracts constitute a fundamentally different legal
object. So radically distinct are they, in fact, that — were the term not already
in use — they might aptly be described as alien (the reference to the adjective
is a clear allusion to De Nova 2010), or at the very least, extraneous to the
traditional legal understanding of contractual obligations. Indeed, to borrow
from Lessig’s formulation, they are «like contracts [...], but like is not» (Lessig
1999b, 530): a resemblance in structure, perhaps, but not in legal essence.

Smart contracts do not pertain to the formation of contractual relationships
but operate almost exclusively at the level of execution. They function in the
post-consensual phase, after the agreement has been reached and formalised.

What thereby emerges is a renewed conceptual bifurcation between the
negotiation and conclusion of the agreement, on the one hand, and its auto-
mated implementation, on the other. Rather than constituting an agreement
by which the parties regulate their mutual patrimonial obligations, the smart
contract should be more accurately described as a technical infrastructure, a
tool for automating the execution of obligations previously agreed upon.

Nevertheless, art. 8-zer, paragraph 2 of Italian Law No. 12 of 11% Febru-
ary 2019 appears to presuppose the existence of a valid underlying agree-
ment, implicitly reaffirming that a smart contract cannot stand alone as an
autonomous legal act (see on this point Benedetti 2021, 414 f.). In this re-
gard, the language adopted by the legislator seems, on one hand, to under-
score the technological nature of the instrument, defining it as a computer
programme functioning exclusively on distributed ledger technologies, to
the exclusion of alternative systems. On the other hand, the deliberate inclu-
sion of terminology traditionally associated with contractual relations — such
as execution, binding force, parties, and effects — unequivocally points to the
necessity of anchoring the smart contract within the framework of a pre-ex-
isting and legally recognised agreement (Tommasi 2022, 838).

Thus, the legislative text reveals a dual nature: technical in form, yet
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inherently contractual in function. In this light, the expression s#zart contract
ought not to be interpreted as denoting a contract in the strict legal sense,
but rather as a symbolic construct — a rhetorical expression — functionally
referring to the existence of a transaction between parties.

The term contract evokes, therefore, the operational and relational frame-
work within which automated performance takes place. In this light, the smart
contract is, above all, an informatic protocol — more precisely, a software pro-
gramme — designed to autonomously govern certain events affecting a pre-ex-
isting legal relationship, based on instructions predefined by the parties.

From this, a tentative working definition may be proposed: the smart
contract is not, properly speaking, a contract or a set of contracts. Rather,
it constitutes a technological progression: a system for managing all or part
of the contractual life cycle through complete automation of its operative
phase, based on code predefined or selected by the parties, who thereby
subject themselves to its effects (Benedetti 2021, 414 f.).

Support for this interpretation lies in the observation that none of the
four essential features typically associated with the phenomenon, namely,
computational language, disintermediation, automation, and immutability,
concerns the substantive content of the agreement.

They pertain exclusively to its formal infrastructure and operational dy-
namics within the broader contractual framework.

Accordingly, the term s#zart contract may be more accurately understood
as denoting a contractual architecture, wherein the defining characteristic
lies not in the substance of the agreement, but in the form through which it
operates, both as legal act and as functional relationship.

In other words, the outcome of such technological techniques is, ulti-
mately, still a contract. The adoption of a smart contract does not replace the
legal agreement but presupposes it: the very decision to employ a smart con-
tract is itself the result of a prior configurative contractual agreement between
the parties. It is this agreement that represents the real lex contractus — the
normative framework to which the parties deliberately subject themselves.

What is particularly noteworthy is that such contractual forms introduce
hitherto unexplored scenarios for contract law, which now finds itself un-
dergoing a formidable stress test; a test that is as cultural and epistemological
as it is juridical.

This challenge arises from a technology that promises to disintermediate
commercial transactions, eliminate the risk of non-performance, and liberate
the parties from the burden of reciprocal trust, ironically, by means of a system
of distributed chains (blockchain), composed of countless interdependent
nodes that certify transactions and render them immutable (Mik 2022, 100 {f.).

Such developments compel a reconsideration of the foundational
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assumptions of contract law. The very notion that obligations are enforced
externally through institutions based on interpretation, discretion, and eg-
uity is replaced by a logic of ex ante determinism, wherein performance is
not merely expected; it is engineered, 7.e., technically preordained.

The result is a profound reversal in the traditional trajectory of legal rea-
soning: from ex post adjudication to pre-coded execution; from interpretation
to activation; from trust to architecture; and from legal will to automation.

3. The impossibility of non-performance: A critique of smart con-
tract immutability

In this context, one is confronted with a novel form of normativity encap-
sulated in the concept of lex informatica: a system of algorithmic, protocol-
based rules that increasingly supplant traditional legal sources within digi-
tal environments (Reidenberg 1998, 553 ff.).

The shift introduced by smart contracts does not merely alter the form in
which contractual obligations are expressed; it reconfigures the very logic of
contract and lex contractus itself. Code is not designed to accommodate the
theoretical possibility of non-performance; rather, it is architected to ensure
performance with inexorable technical necessity (Mik 2025).

The smart contract, like any computer program, operates by processing
available information and linking specific effects to such data, in accordance
with a rigid and inexorable logic (/then). The reaction to an input is inevi-
table — provided the input exists — but entirely absent if it does not.

This operational rigidity constitutes both the defining feature and the in-
trinsic limitation of the smart contract. Once set in motion, the functioning
of the code is immutable. Should a contracting party wish to refrain from
performance, to delay execution, or to fulfil the obligation partially or under
revised terms, such discretion is precluded by design. Conversely, no margin
remains for tolerance towards hypothetical or potential hardship or imprac-
ticability on the part of the counterparty (Di Sabato 2024, 368 f.).

From this perspective, the now well-known expression code is law aptly cap-
tures the operative structure of smart contracts, wherein automation assumes
the normative function of law itself (The direct reference is clearly to the writ-
ings of Lessig 1999a; Lessig 2006). Blockchain technology becomes the pass-
port to a deeper cultural transformation: the total disintermediation of contrac-
tual relations and the progressive elimination of trust as a legal and economic
variable, replaced by cryptographic consensus mechanisms. Thus, amid the on-
going blockchain revolution, «the grand challenge will be to identify the legal
boundaries of blockchain-based smart contracts» (Moslein 2020, 313 ff.).

Indeed, blockchain promises immutability and decentralised trust, a kind
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of technological veritas, namely, a form of truth defined not by legal inter-
pretation or factual investigation, but by the immutable logic of the code
itself. In this framework, neither the code nor its data sources can be altered
once deployed (Gambino 2019, 1169 ff.). This ensures strict and automatic
adherence to the rules it embodies (Mik 2025).

Within the blockchain framework, what is declared is also intended, and
it is precisely this coincidence between expression and legal will (voluntas)
that produces binding effects between the parties, while simultaneously gen-
erating trust within the wider community. This, perhaps more than any other
feature, constitutes the defining element of the phenomenon.

Thus, the distance from traditional models of electronic contracting is
immediately apparent: in those systems, technology acts purely as a medium
through which a traditional agreement is concluded or performed. By con-
trast, blockchain-based smart contracts project the agreement into a dimen-
sion that neutralises human interference: execution does not require human
intervention, and — crucially — cannot be obstructed, altered or even blocked
by it. The very possibility of breach is eliminated, not by legal sanction, but
by structural design.

Hence the claim that smart contracts eliminate the risk of non-performance
and eradicate the transactional cost of mistrust; costs that, in classical contract-
ing, necessitate guarantees, safeguards, or monitoring mechanisms. Execution
is ineluctably assured, surpassing even the most stringent of guarantees, which,
for all their efficacy, remain ultimately contingent upon the reliability and good
faith of the guarantor called upon to remedy the debtor’s default (Savelyev
2017, 126; Karamanlioglu 2018, 35; Werbach- Cornell 2017, 334).

Smart contracts are, by design, programmed not to fail. They require no
legal rules to address breach, nor do they rely on liability frameworks for
default. Their defining features — non-retractability, immutability, and irre-
versibility — operate with an absolute and impersonal finality that profoundly
impacts the concept of will in contract law (Cerrato 2020, 382).

In this model, the smart contract abolishes, from the outset, even the ab-
stract possibility of post hoc amendment. The execution phase becomes her-
metically sealed: once the contractual conditions are encoded and triggered,
performance follows inexorably. The result is a system in which, once con-
cluded, the agreement becomes inescapably binding, not as a matter of legal
coercion, but of technological design. In this sense, judicial protection be-
comes, if not altogether obsolete, then radically marginalised.

Execution is no longer a matter of renewed intention or mutual assent, but
the result of automated determinism. Indeed, by eliminating the changeability
of contractual intention, smart contracts impose a rigid operational logic that
resists adaptation to unforeseen contingencies. As a result, legal will — long
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regarded as both a source of risk and a reservoir of flexibility within contrac-
tual relations — is systematically diminished, if not displaced. In its place, a
regime of algorithmic certainty emerges, one that prioritises predictability of
cost-efficiency and return over adaptability or relational nuance.

The contract is no longer tailored to the particularities of the individual
or the contingency of circumstance but moulded by the logic of the provider
and calibrated to serve the economy, the market, and consumption itself.
And yet, such rigidity, while enabling the predefinition of risk and perfor-
mance parameters, undermines one of the foundational principles of con-
tract law: the capacity of the parties to adapt, to renegotiate, or even to sus-
pend their obligations, considering unforeseen or supervening events.

Once the smart contract is concluded, performance no longer depends on
human voluntas. The parties are neither notified nor consulted; they are con-
fronted with the irreversible consequences of code that has already begun to
operate, autonomously and inexorably (Battelli, Incutti 2019, 928 f.; Pasquino
2017, 245; Werbach, Cornell 2017, 332). What is thereby lost is not only flex-
ibility, but also the right not to perform; a freedom that, in certain contexts,
may be both lawful and economically rational (Scalise 2007, 721 ff.).

The rigid automation of performance precludes the debtor from exercis-
ing self-help remedies in the event of counterparty breach, from seeking ju-
dicial adjustment to restore contractual equilibrium, or from engaging in ef-
ficient breach, where non-performance paired with compensation would
yield a superior outcome for all involved. Paradoxically, the very attributes
that are celebrated as guarantees of certainty — non-retractability, immuta-
bility, and irreversibility — may, under some conditions, become the very
source of systemic inefficiency (Cerrato 2020, 382 ff.).

In circumstances where deviation from performance would be more equi-
table or efficient, such deviation is no longer available; not because it is pro-
hibited by law, but because it is technically foreclosed. A will that may evolve
over the life of a contract is, admittedly, a source of uncertainty and potential
conflict. Yet it also enables responsiveness to the unforeseen and constitutes
the juridical expression of human agency within the contractual relationship.

The architecture of the smart contract, by contrast, constrains this dy-
namic capacity, crystallising the will at the moment of coding and precluding
any subsequent recalibration (Battelli, Incutti 2019, 928 {.). The parties’ in-
tent becomes temporally fixed in advance and is expressed outside of the
code itself (Finocchiaro 2018, 441 ff.). In this light, it has been aptly observed
that «the intention to be legally bound is manifested by means of a computer.
In this sense, smart contracts represent the intentions of the transacting par-
ties, who chose to express their obligations in code and automate certain
aspects of contractual performance» (Mik 2017, 271).
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This technological determinism, however efficient it may appear, poses
serious normative challenges. By automating performance and reducing the
scope for human intervention, smart contracts risk undermining fundamen-
tal principles of contract law, including party autonomy, interpretative flex-
ibility, and judicial oversight. In particular, they may erode the very founda-
tions of contractual theory, which rests on the centrality of voluntas as the
juridical expression of personal autonomy. The rigid, self-executing nature
of code contrasts with the inherently contextual and relational dimension of
legal obligations, thereby raising complex issues concerning enforceability,
the availability of remedies, and the protection of weaker parties.

Within this framework, performance no longer derives from the binding
force of mutual promises, nor from the coercive authority of legal sanction
in the event of breach. Rather, it depends entirely upon the internal con-
sistency of the technical infrastructure in which the smart contract operates.
The effectiveness of execution is secured not by the parties” willingness to
perform, but by the structural integrity of the system itself. In this schema,
contract law ceases to govern a relationship between subjects and instead
comes to regulate the execution of a machine.

4. From consent to code: Rethinking the role of the legal voluntas

As seen, smart contracts are self-executing instruments that dispense with
intermediaties, human discretion, and — crucially — post-contractual intent.
Yet this frequently celebrated efficiency conceals a more radical transfor-
mation: the progressive reconfiguration of the relationship between legal in-
tention (voluntas) and performance.

Contrary to the classical conception of contract as a meeting of minds —
contractus as both rule and will — smart contracts draw attention to a structural
divergence. The contract, in this paradigm, is not primarily an expression of
human intention but functional tool governed by code, and so digital logic.

While traditional doctrine often identifies the contract with the will that
animates it, in practice the contract is a normative structure for which the
will is merely the most common matrix (Gentili 2022, 701 ff.). Nonetheless,
the human element cannot be entirely disregarded. At the very least, some
manifestation of intention must be located at the upstream stage, whether in
the choice to employ a smart contract, in the drafting of its code, or in the
configuration of its operational parameters (Benedetti 2021, 420). However,
such intention is difficult to trace. Algorithmic language is by nature for-
mal, opaque, and lacking in expressive force (Garapon, Lassegue 2021).
What was once ldgos — reasoned articulation — becomes a-/dgos: silent, in-
articulate computation (Perlingieri 2020, 181 ff.).
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Smart contracts, therefore, raise profound questions about the continu-
ing role of legal voluntas in contract law.

Classical theory presupposes a central role for human will, interpretative
reasoning, and, not least, the freedom to diverge and dissent. By contrast, the
smart contract paradigm reduces these faculties to a set of executable, pre-
determined instructions, thereby transforming the open texture of contractual
relations into the closed logic of code. Once deployed on a blockchain, the
contract becomes autonomously operative, foreclosing the possibility of any
discretionary intervention.

This feature must be understood in its dual dimension. On the one hand,
it entails a significant reduction in party autonomy — specifically, the capacity
to breach or delay performance — which may indeed produce desirable ex-
ternalities in terms of transactional certainty and economic efficiency. This
is precisely what makes them very desirable to the businesses: the issue of
certainty, parties can be reassured that to the established promises will even-
tually be executed and that nothing can stop that (Durovic 2022, 123). On
the other hand, it marks a profound displacement of trust: transferred from
person to systems, no longer invested in the reliability or good faith of the
counterparty, but in the technical infrastructure that guarantees immutabil-
ity and tamper-resistance (Eenmaa Dimitrieva, Schmidt-Kessen 2019, 69 ff.;
Battelli, Incutti 2019, 928 f.).

Within this rigid architecture, the very notion of contractual will risks not
only being obscured but rendered irrelevant. Legal voluntas ceases to operate
as a dynamic force accompanying the contractual relationship over time; it is
instead reduced to a static expression, crystallised at the moment of formation.
Smart contracts thus embody a radical ex ante fossilisation of intent: once the
code is executed, the autonomy of the parties is effectively exhausted. No
space remains for deliberation, adjustment, or contextual responsiveness.

To this, a further complication must be added. In many instances, the
contract is no longer merely executed by the machine; it is determined and
interpreted by it. Through the elaboration of pre-set conditions, data inputs,
and algorithmic logic, the smart contract may autonomously select variables
— such as pricing mechanisms or responses to supervening events — which in
traditional law would fall within the discretionary domain of the parties or
the judiciary (Morace Pinelli 2020, 677 ff.).

Responsibility for these outcomes is no longer attributable to human vo-
lition but to the machine executing them, with ‘absolute fidelity’ to the un-
derlying code. Consequently, the capacity of the parties to control the un-
folding of the agreement — to reconsider, suspend, or withhold performance
in response to evolving circumstances — is effectively extinguished.

The contract is frozen, both temporally and contextually, immune to
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variation, relational contingency, or equitable adjustment. What is lost is not
merely the ability to default or renegotiate, but the legal recognition of con-
tractual will as a fluid and evolving force; one that continues to shape the
agreement beyond the moment of its inception.

The interpretative mechanisms and judicial remedies that traditionally
accompanied the life of a contract become, in this model, largely superflu-
ous. The legal system is no longer called upon to intervene ex post; it is re-
placed by a technological framework that promises — and indeed imposes —
a renewed form of legal certainty and calculability.

In short, through technology, the aim is to restore the degree of certainty
and calculability in the governance of legal relationships that the market de-
mands, but which the law is no longer able to adequately guarantee (Irti 2016,
100 ff.; Lipari 2017, 157 ff.). As a result, the role of the judge is marginalized:
contractual performance is ensured, and textual interpretation becomes un-
necessary. Yet in doing so, the contract is redefined: no longer as a negotiated
space of human cooperation and evolving mutual intention (lex contractus),
but as a pre-determined sequence of technologically activated commands.

It is a mechanism that, by design, does not permit non-performance.

The result is paradoxical. In their pursuit of certainty and efficiency, the
parties relinquish the very freedom that contract law is historically designed
to protect: the freedom — under certain conditions and at their own risk —
not to perform. Within the regime of lex informatica, such freedom is no
longer legally sanctioned; it is technically foreclosed.

At the moment of execution, the code supplants the legal voluntas of the
parties. Autonomy, in its classical juridical sense, is thus reconfigured: no
longer the ongoing capacity to act or refrain from acting in accordance with
one’s will, but a single act of delegation, an irreversible submission of that
will to a rigid and unalterable mechanism.

5. Between automation and adaptability, preserving the legal vo-
luntas in the age of code

The paradigm of the smart contract heralds a technological vision of law in
which certainty, immutability and irreversibility are not merely technical fea-
tures but are elevated to normative ideals. By replacing deliberation with ex-
ecution, discretion with code, and interpretation with architecture, smart
contracts present a radical reconfiguration of contractual engagement: one
in which performance is no longer chosen but pre-scripted.

Nevertheless, the pursuit of mechanised certainty is not without its insti-
tutional and normative. This is not to suggest that such instruments are in-
herently detrimental; on the contrary, in certain contractual relations,
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automated execution offers undeniable advantages in terms of efficiency,
predictability, and enforcement. What this analysis seeks to illuminate, ra-
ther, is that machinic will — however efficient by design — is not invariably
synonymous with perfection.

Its inherent rigidity, encapsulated in the binary logic of 7/-zber, may at times
yield outcomes that are paradoxically contrary to the economic interests of the
parties involved (Sklaroff 2017, 265 ff. spec. 291 ff). In this respect, the human
will, precisely in its innate malleability and capacity for contextual discern-
ment, may prove better suited to accommodate unforeseen contingencies. In-
deed, the opposition between rigidity and flexibility in the law — particularly
in the realm of contract — mirrors the age-old contrast between what is just and
what is unjust, as Sophocles’ Antigone so powerfully witnesses. !

This tension is further heightened by the law’s enduring need to adapt to
evolving social and economic conditions, a dynamic especially evident in
contract law, even more so when contracts are automated (Faraci, Lonardo
2022, 155 ff.).

The true challenge, then, lies in striking a judicious balance between these
two models of volition: one mechanical, precise, and unyielding; the other
adaptive, interpretative, and imbued with juridical sensitivity.

While automation may indeed yield compelling efficiencies in contexts
defined by standardised, low-trust transactions, it simultaneously precludes
the adaptive capacities that lie at the core of private autonomy.

What is lost is not merely the risk of breach, but the entire juridical ar-
chitecture that renders breach meaningful: negotiation, suspension, revision,
and not least, the strategic and equitable dimensions of non-performance.

Paradoxically, in their pursuit of perfect efficiency through technical rigid-
ity, smart contracts may create systemic inefficiencies within the legal frame-
work, notably by introducing counterproductive institutional inflexibilities
that hinder adaptability, dispute resolution, and the exercise of equitable dis-
cretion. In scenarios where non-performance would be economically rational,
socially desirable, or legally justified — such as hardship, force majeure, or effi-
cient breach — the inexorability of code renders deviation not simply imper-
missible, but technically infeasible.

The capacity to recalibrate, to rebalance, or to respond to changed inten-
tions and unforeseen circumstances is not merely constrained; it is nullified. By
contrast, the classical conception of contract law, however imperfect, acknowl-
edges that human will is dynamic: it evolves, it hesitates, it adjusts. It accommo-
dates the possibility of negotiation, modification, and even rupture, thereby
preserving the contract as a living instrument rather than a frozen script.

11Tn similar terms: Aristotle, Ars Rbetorica.
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This volatility, far from being a deficiency, often enables relational resili-
ence, commercial pragmatism, and substantive fairness. It allows the law to
function not solely as a structure of enforcement, but as a forum for deliber-
ation, adaptation, and equity. The challenge posed by smart contracts is thus
not exclusively technical, but profoundly philosophical.

Efficiency cannot be conflated with automation, nor can legal certainty
be achieved through the suppression of freedom. A contract devoid of the
potential for divergence is not a stronger contract; it is a fundamentally dif-
ferent legal construct, one that may compromise, rather than uphold, the
normative values that contract law is designed to safeguard.

In the age of code, what makes a legal system truly effective is not its
ability to prevent every deviation, but its capacity to recognise the right mo-
ment — and the right reason — to let the rules bend. For in the end, the value
of a contract lies not in its rigidity, but in its resilience — in its capacity to
serve human intent even when the code falls short. What truly makes a con-
tract just is not only the logic it encodes, but the will to interpret it wisely,
with conscious regard for context, purpose, and fairness.
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Chapter 7
WILL AND RULE IN CIVIL PROCEEDINGS”

Augusto Chizzini

ABSTRACT: In civil proceedings, the parties’ will is expressed through the legal
claim, which initiates the proceedings, defines its object, and limits the judge’s
power. Even in constitutive protection, the party’s will to effect change is par-
ticularly effective, although it must be implemented through a judicial decision.

KEYWORDS: Civil proceedings — Parties’ will — Legal claim — Judge’s power —
Constitutive protection.

SUMMARY: 1. Will of the parties and judicial proceedings. — 2. The binding nature
of procedural rules: A dogma. — 3. Nemo iudex sine actore. — 4. The principle of
party disposition. — 5. Legal claim and will. — 6. Procedural dynamics and will. —
7. Legal claim and subjective right. — 8. Party’s will and the object of the proceed-
ings. — 9. Claim splitting. — 10. Party will and judicial adjudication. — 11. Claims
for alteration of legal rights or relationships and will. — 12. Claims for alteration
of legal rights or relations based on contractual grounds. — References.

1. Will of the parties and judicial proceedings

What role does the will of the parties, as voluntas, plays in judicial proceed-
ings? According to some, perhaps too many, Italian scholars of civil proce-
dure, judicial proceedings are an expression of State power and governed by
mandatory rules of procedure that leave little or no room to the will of the
parties, and even to the will of the judge, to shape the proceedings: every-
thing must happen according to the rules.

We do not accept this view. The will of all players of judicial proceedings,
that is to say the concept of voluntas, plays a decisive role: this includes not
only the will of the judge, but also, and above all, the will of the parties. We
claim that the will of the parties is the guiding rule of judicial proceedings,
and we aim at providing justifications to our claim in the following pages.

As mentioned, in theory the issue arises with regard to both the judge and
the parties; however, our discussion will focus on the position of the parties
only, for one reason: according to Italian civil procedure scholarship, the
judge’s decision is a sort of mechanical act with a specific content (Attardi

“T would like to thank my colleagues prof. Nicold Trocker (University of Florence)
and prof. Giacomo Pailli (University of Palermo) for their valuable advice in the prepa-
ration and translation of this paper.
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1958, 41), which is to apply the law to the facts as found (by the judges them-
selves) during the proceedings. Thus, according to this dogmatic view, the
judge’s will channels the ‘will’ of the legal system itself. Moreover, Italian
judges must apply the law, including procedural law, without room for dis-
cretion, unless the law expressly allows them to make use of their equitable
powers (e.g., art. 133 of the Italian Code of Civil Procedure).

We hold that the Italian legal system already recognises areas of auton-
omy for the parties in the context of judicial proceedings, so that the parties’
will becomes the “rule” that shapes the unfolding of the proceedings. We
draw this from the general principle that is laid in the context of substantive
contract law by art. 1322, paragraph 2, of the Italian Civil Code, which states:
«The parties may [...] enter into [all kinds of] contracts ... provided that
they are aimed at achieving interests recognised as worthy of protection un-
der the [Ttalian] legal system». The rule of art. 1322 sets a general recognition
of party autonomy that, we believe, does not a priori conflict with procedural
law (Chizzini 2022, 45 ff.). This idea is not commonly accepted by Italian
scholars, and therefore deserves further clarification.

Indeed, the view that procedural law is purely public law and thus en-
tirely non-negotiable and immune to party autonomy, a view that we criti-
cise, is based on a methodological inversion: it fails to consider that the goal
of judicial proceedings is always to protect the right of the parties involved,
giving effect to the fundamental guarantee laid by art. 24 of the Italian Con-
stitution. ! Under this perspective, judicial proceedings and procedural law
itself appear to stay functionally on the same level, auf gleicher Stufe (Wagner
1998, 60), as the substantive provisions regulating contractual matters, all
having the goal of ensuring the effective implementation of the will of the
parties.

2. The binding nature of procedural rules: A dogma

Even the most classical Italian legal scholarship has emphasised that proce-
dural rules concern the parties, who are directly interested in the unfolding
and in the outcome of judicial proceedings in their specific case, as they seek
to obtain something concrete (bene della vita) through an application of the
law. It follows that the law often considers the will of the parties and it is
often neither mandatory nor absolute (Chiovenda 1936, 62, although he held
that in doubt, procedural rules must be understood as binding).

VArt. 24 of the Ttalian Constitution states, in its first two paragraphs: «All persons
may take legal action to protect their individual rights and legitimate interests. The right
to defense shall be inviolable at every stage and instance of legal proceedings».
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This is confirmed, on a general theoretical level, by the observation that
proceedings may be regulated by legal sources of any hierarchical level —
provided that constitutional safeguards and the principle of legality are re-
spected, as required by art. 111, paragraph 2, of the Italian Constitution —
including contractual agreements, where the underlying substantive legal po-
sitions relate to diritti disponibili (i.e., rights that are not subject to manda-
tory rule and may be freely negotiated, waived and settled by the parties)
(Tavormina 2013, 73). For these reasons, the fact that civil proceedings are
primarily governed by public law does not imply that procedural norms must
necessarily be of a mandatory nature, nor that agreements with procedural
content are inherently inadmissible (Wagner 1998, 59).

This leads to a preliminary conclusion: the protection of substantive
rights guaranteed by art. 24 of the Italian Constitution is made effective
through a convergence of a public function performed by the State and by
party autonomy. No a priori or normative barrier should prevent a produc-
tive interplay between these two different instruments, all serving the same
goal. There is no valid reason to exclude the possibility that the will of the
parties may become normative, regulating the unfolding of the judicial pro-
ceedings.

Within this systematic framework one can seek a suitable space for the
Konventionalprozess (a procedure open to private ordering) (Chizzini 2018,
321 ff.).

In dubio pro libertate — embracing the insightful reconstructive frame-
work developed by Peter Schlosser (Schlosser, 1968, 9 s. See Wagner 1998,
11 ff.): liberty is to be understood here as the expression of party autonomy
that coordinates with the heteronomous rules of civil procedure, to more
effectively ensure that procedural law is instrumental to substantive law, and
not the other way round. Let us now examine how the will of the parties may
become a rule within judicial proceedings.

3. Nemo iudex sine actore

We turn now to examine how, within the judicial proceedings, the powers
of the parties and those of the judge mutually influence one another, begin-
ning with the act that initiates the proceedings — namely, the legal claim (do-
manda giudiziale, Klage).

An ancient legal maxim, nzenzo iudex sine actore, expresses a principle ac-
cepted by all legal systems — namely, the so-called ‘principle of the claim’ —
according to which civil jurisdiction is generally exercised only upon the in-
itiative of a party, that is, through an act of will by the interested party.
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Within this framework arises the issue of the relationship between the sub-
stantive legal relationship invoked in the claim and the procedural mecha-
nism through which it is pursued (Sauer 1951, 6, shows how the theory of
Rechtsschutzanspruch starts from the assumption of the pre-existence of sub-
jective situations at the trial, so that the party acts to protect its own claim). On
this point, notable fluctuations can be observed (Wach 1896, 52-53): there are
periods in which the public-law conception of civil proceedings prevails, dis-
placing all alternative views on the relationship between judge and parties.
These are characterised by a pronounced emphasis on judicial intervention,
recognising in the judge a broad — if not absolute — control over the conduct
of the proceedings. It has even been claimed that substantive law is reduced
to a set of behavioural guidelines for the judge at the time of the decision.

These periods alternate with phases in which a different view regains
prominence — one that seeks to limit judicial interference and to reaffirm the
fundamentally dispositive nature of civil proceedings. This illustrates a ‘tech-
nical’ dimension of those transformations — often nonlinear — that have
shaped civil procedure in the modern era and have marked its evolution over
the past two centuries (Chizzini 2014, 166 s. See Carnacini 1951, 695 ff.;
Damaska 1991, 97 ff.).

The causes of these transformations are manifold, but they may be traced
to social developments, political dynamics, and events that profoundly affect
civil procedural law — a field which some would describe as detached from
social conflict, purely technical, and entirely apolitical (Satta 1941, 4. See also
Proto Pisani 2011, 1154-1155). And yet it seems that formalism is often em-
ployed to mask the deeply political choices that lie behind seemingly tech-
nical provisions. It must be clearly stated that, regardless of the analytical
perspective adopted and the structure of the system reconstructed, the out-
come must always be the same: a balanced distribution of powers between
the private parties and between the parties and the judge. Such equilibrium
is now mandated by the constitutional framework as a whole, which requires
that the exercise of one’s own powers must always safeguard the exercise of
the powers of others. In other words, the right of action (art. 24 It. Const.)
must take shape within a ‘fair trial governed by law’ (art. 111 It. Const.), a
due process of law (Fabbrini 1989, 409. See Costantino 2011, 351 ff.).

4. The principle of party disposition

It is appropriate, as a preliminary matter, to dispel certain recurring miscon-
ceptions (Chizzini 2014, 164 ff.). First and foremost, it must be made clear
that the theoretical position — advanced by the most rigorous proponents of
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the principle of party disposition in civil proceedings — that the State is
wholly indifferent to the concrete resolution of the dispute, thereby justifying
the parties’ full control over the proceedings, is entirely unacceptable (Wach
1896, 53-62; Chiovenda 1993, 385). This view must be rejected, regardless
of the premise one adopts regarding the relationship between substantive
law and procedural law. The legal system is concerned with both the resolu-
tion of the dispute and the content of the decision — #e cives ad arma ruant —
for otherwise the judicial function would not be part of the essential func-
tions of modern States. The real issue lies elsewhere: how this central interest
of the legal system is to be realised in practice, and what is the most appro-
priate path to reach an outcome that is broadly shared within society. Within
this perspective, the decisive role of the parties’ will — their normative will,
as power to shape the concrete application of the law to their right in the
specific case — clearly emerges.

Indeed, if one adopts the view (shared both by classical Italian and Ger-
man civil procedure scholarship) that, prior to and outside of judicial pro-
ceedings, substantive rights do not exist, and that only the right of action
exists — since legal norms would regulate not the conduct of private individ-
uals but solely that of the legal institutions charged with the task of exercising
jurisdiction — then it becomes clear that when the legal system assigns a spe-
cific content to the general and abstract norm that the judge must apply to
the concrete case, it cannot be said that the way in which the judge shapes
the rule governing the individual case, or how other institutional actors carry
out its implementation, is of no relevance (Fazzalari 1957, 28 ff.). Surely, if
the State were indifferent to the concrete application of general legal rules in
judicial proceedings, this would give rise to an irreconcilable contradiction
between the affirmation of a general legal rule and its practical implementa-
tion by a judge who is, under art. 101, paragraph 2, of the Italian Constitu-
tion, required to ‘apply the law’ (Attardi 1961, 15 ff.).

A fortiori, the State cannot be indifferent to the outcome of the decision
if one accepts the traditional (and preferable) theoretical position according
to which legal rules regulate not only the conduct of State authorities but
also, concurrently, that of private individuals. Private individuals, in this
view, are not merely the objects to which legal rules apply, but legal subjects
of the rules in its fullest sense. Thus, substantive rights (posidiritti soggettivi,
Rechte, Droits) exist prior to and independently of judicial proceedings;
within the proceedings, they seek protection either for their practical imple-
mentation or their judicial declaration (Attardi 1955, spec. 65 ff.).

Otherwise, it would make no sense that legal systems that regulate the
conduct of private individuals and create substantive rights with a specific
content, would also be indifferent as to how such rights are shaped before
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the judicial body, 7.e., that body which, in exercising its institutional author-
ity, is bound to apply the law. It would be absurd to state that the judge
could decide the dispute without regard to the standard set by the general
and abstract rules. Declaring that the practical outcome of the dispute is ir-
relevant for the legal system would amount to declaring the irrelevance of
the legal system itself at the very moment it lays down the practical rules of
conduct for the members of the community. In this regard, the insights of
Jhering are fundamental (Jhering 1872).

From these simple considerations, it follows that while the State cannot
be indifferent to the practical outcome of the dispute and to the content of
the judicial decision, it is equally true that this institutional interest must not
override that of the parties involved. Judicial proceeding qualifies as ‘judi-
cial’ precisely because they are not merely ‘proceedings’, z.e., a stream of pro-
cedural formalities. Judicial proceedings are such because, on one side, those
who ultimately bear the consequences of the decision are actively involved
in the process, and on the other side also because judicial proceedings pursue
a substantive interest that does not belong to the author of the decision (z.e.,
the judge), but to its recipients (z.e., the parties) (Benvenuti 1952, 134 ff.).
Their will, expressed within the dynamics of the proceedings, thus plays a
decisive role, albeit not an exclusive one.

Hence, one must conclude that any excessive emphasis on the inquisito-
rial model or on the judge’s powers, and any attempt to exclude the signifi-
cance of the will of the parties would effectively degrade the ‘judicial pro-
ceedings’ into mere ‘proceedings’. What would remain is a hollow simula-
crum of justice, a procedure dominated by the unilateral authority of a ‘des-
potic judge’, and the judicial function would be reduced structurally to that
of an administrative proceeding — resulting in numerous constitutional vio-
lations, given the constitutional requirement of a ‘due process of law’ (art.
111 It. Const.), consistent with the fundamental charters that guarantees in-
dividual rights. Such an approach would also result in a clear violation of art.
24 of the Ttalian Constitution and a radical departure from the principle of
party’s claim (principio della domanda, Dispositionsmaxime) enshrined in art.
2907 of the Italian Civil Code.

5. Legal claim and will

In this context, one may clearly grasp the underlying rationale of the princi-
ple of the party’s claim within the current constitutional framework,
grounded in artt. 24 and 111 It. Const. — a principle according to which it is
the party’s will that initiates the judicial proceedings (Pekelis 1958, 29 ff.).
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Indeed, in assessing the systematic position of the principle of the party’s
claim as an expression of the plaintiff’s will, it is important to note that the
principle operates from a dual perspective: that of the right of action on the
one hand, and that of the procedural relationship that is created between
plaintiff, defendant and judge, on the other.

This duality shows itself both in the necessary assertion of a right through
a party’s claim and in the formation of the procedural relationship, which
derives directly from the constitutional provision safeguarding the right of
action (art. 24 It. Const.). As such, the constitutional rule itself limits the
possibility of exercising judicial power in the absence of a request by
rightsholders, in a way that would override their individual will. Only excep-
tionally, and following a careful balancing of multiple constitutionally rele-
vant values, public powers or other bodies may be entitled to claim individ-
ual’s right on behalf of the holder, as recognised under art. 24 It. Const.

Furthermore, it must be recognised that the principle of the party’s claim
— as an expression of the will of the party — governs the activation of judicial
protection in all its manifestations and therefore it extends beyond ordinary
adjudicatory proceedings.

In enforcement proceedings (processo esecutivo, Vollstreckungsverfabren,
exécution forcée), the will of the party is embodied in the request for judicial
enforcement of the substantive right contained in the enforceable title (or, in
some cases, inferred from the mere assertion thereof) (Andolina 1962, 418
ff). Hence, the concept of the party’s claim — in its most substantive sense as
an articulated demand — retains relevance even in such proceedings and ma-
terialises in the request for the forced enforcement of the ‘violated’ right (Sal-
etti 1992, 11 ff).

In precautionary proceedings (processo cautelare, vorliufiges Verfabren,
procedure de référé or conservatoire), the application — motivated by the need
for interim protection — does not require full assertion of the underlying
right; rather, that right serves only as a basis for the judge’s incidental assess-
ment in deciding whether to grant the measure (Consolo 1998, 136 ff.). In
all cases, the prevailing interest is always to ensure the judge’s impartiality.

Thus, even in this context, a balancing of the two perspectives is always
required: with respect to the right of action, the claim is connected to the
asserted substantive right and its protection — whether in its enforcement
phase or in its conservatory or anticipatory phase; with respect to the proce-
dural relationship, or the conduct of the proceedings, the claim is linked to
the need to guarantee the absolute impartiality of the judge — a principle that
underpins the very legitimacy of the res judicata (Liebman 1962, 9 ff.).
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6. Procedural dynamics and will

Precisely because the legal system recognises the will of the parties as a nor-
mative source when filing a claim, there is no room for the notion — advanced
by certain confused strands of case law — that the exercise of jurisdiction on
the merits may be made contingent upon a discretionary judicial assessment
of the ‘worthiness’ (mzeritevolezza) of the protection sought.

Indeed, no limitation should be placed on what constitutes an essential
achievement of the continental procedural tradition: the claim of a party es-
tablishes the duty of the judge to decide on that party’s claim (right). The
judge has no discretion to assess whether the remedy sought by the party is
worth or desirable. Otherwise, the proceedings would be reduced to mere
interest management, akin to voluntary jurisdiction (gzurisdizione volontaria,
Freqwillige Gerichtsbarkeit, Juridiction gracieuse). This seems to be the most
serious risk that correlates with the positions taken by certain case law and
shared by some careful doctrine (Ghirga, 2004, 89 ff.; f or a critique see
Tedoldi 2017, 954).

Nor may the conceptual tool of the ‘interest to sue’ (interesse ad agire,
Rechtsschutzbediirfnis, intérét légitime) be employed for this purpose (At-
tardi 1955, 173 s.). This notion cannot be used to justify any judicial review
of the actual usefulness or appropriateness of the protection sought, let
alone of the economic value of the claim (Marinelli 2005, 81 ff. See Panza-
rola 2016, 251, in comments on Cass., 3 March 2015, n. 4228). Doing so
would arbitrarily restrict — or even entirely nullify — the fundamental prin-
ciple of the right of parties to bring an action, as protected by the Italian
Constitution and German Grundgesetz (Schumann 1988, 439 ff.).

It is important to clarify that the principle of the party’s claim pertains
exclusively to the initiating act of the proceedings and to the assertion of
rights before the court. It does not extend to acts carried out during the
course of the proceedings (Allorio 1942, 219 ff.), since the internal dynamics
of the proceedings are governed by a distinct principle: the principle of party
disposition (principio dispositivo, Verbandlungsmaxime, Principe dispositif —
similar to that found in adversary systems). That principle recognises the
predominant role of the parties — deriving always from their will - in shaping
the course of the proceedings in accordance with the rules of civil procedure,
which regulate the prerequisites and conduct of intermediate procedural
stages (Carnacini 1951, 714 ff.).

Within the internal dynamics of the judicial proceedings, when the legal
conditions for a decision on the merits — as laid down by procedural law —
are met, the judge has a duty to issue a decision on the merits. Conversely,
when those conditions are not satisfied, the action should result in a
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procedural dismissal. Even in issuing such a procedural decision, however,
the judge is exercising judicial authority, although the court does not reach
a determination on the merits (Consolo 1985, 175 ff.).

It is for the judge, on the basis of the powers conferred by procedural
law, to verify whether the requisite procedural conditions are met — condi-
tions which the law demands for a ruling on the substantive validity of the
claim.

7. Legal claim and subjective right

Art. 2907 of the Italian Civil Code provides that judicial protection of rights
is granted upon party’s claim. Therefore, within the general framework in
which judicial proceedings serve to protect substantive rights, the relation-
ship between proceedings and substantive law raises the question of whether
the object of judicial proceedings — the asserted need for protection — can,
through an exercise of the will of the parties, be defined with boundaries
that are different from those defined by substantive legal norms. In other
words, the issue arises whether the subjective legal situation mentioned by
art. 2907 of the Italian Civil Code, as well as by art. 24 of the Italian Consti-
tution, must be asserted in the proceedings in the exact form in which it is
shaped by substantive law, or whether it may be modified in accordance with
the plaintiff’s will. But the idea that private parties cannot go beyond the
(presumed) unitary object of the lawsuit would be ideologically unsupport-
able and contrary to positive law, since the application is an exercise of the
action, not of substantive law, so that a consummation of the same could
only take place with the legal modification produced by the judgment (Bove
2015, 1394). The remark is not decisive and is resolved in a play on words:
the action is an instrument for the protection of rights, which is why the legal
system recognises it (Cerino Canova 1985, 129 ff.).

Scholarly commentary has already noted that two distinct profiles must
not be conflated: the first concerns the principle of the party’s claim and
the parties’ power to assert in court the subjective legal situation recog-
nised by the legal system; the second concerns the definition of the object
of the proceedings — Streitgegenstand, objet du litige. The fact that parties
may freely dispose of the substantive legal situation they assert (diritt7 di-
sponibili, droits disponibles) does not mean that they are likewise entitled
to determine the object of the proceedings (Menchini, Motto 2016, 47).

Indeed, how the res i iudicium deducta is defined within the legal system
must be derived from procedural law, and such definition is entirely inde-
pendent of the parties’ will. Within the scope of the party disposition powers
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lies only the decision by the plaintiff regarding which dispute to bring before
the court. However, this does not confer to the plaintiff also the power to
define the concept of the object of the proceedings, which must instead be
determined in the abstract, according to the principles of procedural law
(Henckel 1961, 273, which, moreover, makes it clear that the object of the
lawsuit cannot be a generic assertion of an effect, but rather of a specific
substantive right).

Regardless of the extent to which procedural rules are of a mandatory
nature — 7us cogens — (Chiovenda 1936, 62), recognising a certain space for
the so-called Konventionalprozess does not conflict in any way with the prin-
ciple that the substantive right must be asserted in court in the terms in
which it is shaped by substantive law and cannot be split arbitrarily in dif-
ferent legal claims.

This issue has a particularly significant, albeit specific, practical relevance
in relation to the well-known and much-debated question of the possibility for
a plaintiff to split a unitary claim into multiple, partial, claims (Allorio 1958, 1,
1, 399 ff.; Attardi 1987, I, 1, 537 ff.; Menchini, Proto Pisani 1989, 2954 ff.;
Asprella 2015, 22 ff.; Ghirga 2004, 181 ff.; dalla Massara 2008, 345 ff.; Forna-
ciari 2015, 829 ff.). However, it also has broader theoretical importance. The
underlying question is whether what appears to be a unitary legal effect in sub-
stantive terms may give rise to multiple actions at the procedural level
(Menchini 1987, 276. Indeed, res judicata is informed by what the court actu-
ally ruled and not by what the court should have ruled on the basis of the
proposed application: Attardi 1987, 540; Blomeyer 1985, 448). Such a limita-
tion must necessarily be assessed in relation to the will of the parties.

8. Party’s will and the object of the proceedings

Despite some notable scholarly opinions (Nikisch 1935, 153 ff.; Schwab
1954, 154 ff.), it must be excluded that procedural rules allow for a re-
striction of the object of the proceedings compared to the structure of the
underlying substantive right; and certainly this restriction is not mandated
by the procedural rules on subject-matter jurisdiction.

Essentially, the issue is whether such provisions — not only requiring the
plaintiff to identify their claim by reference to one of the legal relationships
envisaged by the specific rule on jurisdiction — also limit the scope of the
court’s adjudication to the legal grounds identified by the plaintiff.? A

2Thus, if before the labour court the plaintiff asserts a right arising out of one of
the relationships referred to in art. 409 of the It. Code of Civil Procedure, the question
arises as to whether the court can accede to the application in respect of a different
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similar issue may arise with regard to rules that determine the procedural
track to be followed for adjudicating the dispute.

The question, then, is whether a limitation on the object of the proceed-
ings may arise from the exercise of the parties’ powers — particularly through
an express manifestation of the plaintiff’s will. This amounts to asking
whether the party initiating the action can, in pursuit of their own specific
interest, shape the object of the proceedings by splitting a unitary substantive
legal right into multiple procedurally autonomous claims. The German legal
doctrine refers to this as Ausschaltungsbefugnis (power of exclusion) (Roth
2008, Rndr. 66 s.; Braun 2014, 80 ff. and 439 ff. Tending to be negative,
Consolo 1991, 244-245; Motto 2012, 557, footnote 499).

9. Claim splitting

The issue breaks down into two distinct profiles: on the one hand, it con-
cerns the determination of the substantive right for which protection is
sought — such as whether a claimant, in relation to a single monetary obliga-
tion, may request only part of the amount due, reserving the remainder for
future proceedings. This may be done for various reasons, not always fraud-
ulent (such as to save on litigation costs) (Nikisch 1952, 163); on the other
hand, it involves the possibility of limiting the scope of the judge’s adjudica-
tion to certain aspects of the dispute, while expressly excluding others — for
instance, whether the claimant may request a ruling based on a specific
ground of acquiring a right, expressly precluding the court from basing its
decision on alternative legal grounds. E.g., whether the court may be asked
to decide on ownership by reference only to the purchase title given by a
specific purchase contract, to the exclusion of other competing titles (e.g.,
usucapion), as so agere ex expressa causa in the Roman trial; or whether it is
possible to claim damages in respect of only some of the items of damage
(Menchini 1987, 276 ft.).

With regard to the first issue, the conclusion must be clearly negative. As
is well known, some case law — at times superseded, but sometimes resurfac-
ing’® — and certain scholarly opinions have recognised the claimant’s power

legal profile, e.g. unjust enrichment, which does not fall within the relationships falling
in its jurisdiction: Menchini 1987, 287-288.

> The jurisprudence is oscillating: while for a time the thesis excluding splitting was
prevalent (Ghirga 2015, 445 ff.; Bove 2010, 99 ff.) Recently, the Supreme Court seems to
have limited the previous direction to some extent, again driven by the specific require-
ments related to labour relations: Cass., Sezioni Unite, 16 February 2017, n. 4090. It
should be recalled that the court of legitimacy has admitted that one and the same claim



152  Augusto Chizzini

to split the same legal right into multiple proceedings, at least when the plain-
tiff explicitly states in the legal claim that the request is limited to the quan-
tification of only part of the claim, and a reservation is made for a subsequent
action regarding the remaining portion. Case law has accepted the fraction-
ability, by reason of the plaintiff’s power of disposition (as Allorio 1958, 399
ff.; Consolo 1991, 236), while in more recent times, based on considerations
of abuse of process, it has come to negative, albeit oscillating position
(Asprella 2015, 26 ff. See Menchini 1987, 283, footnote 159 ff.; Attardi 1987,
537 ff.; Verde 1989, 573 ff.). However, other decisions and doctrinal ap-
proaches, more permissive, have admitted the possibility of bringing later a
new action even where no express reservation was made in the first proceed-
ings (Asprella 2015, 37 ff.; Menchini 1987, 284, footnote 159).

We should address a few arguments first that appear irrelevant. First, it
must be noted that the lawfulness of such claim-splitting cannot be inferred
a contrario from the creditor’s right to refuse partial performance under art.
1181 of the Italian Civil Code (Verde 1991, 723 ff.). Such reasoning mixes
two distinct levels: one concerns the creditor’s interest in accepting partial
performance, which is a purely substantive matter based on discretionary
evaluations by the creditor (Fondrieschi 2012, 296 ff.); the other concerns
procedural matters — namely, the possibility of bringing a legal action (in-
cluding enforcement) to recover only part of the full substantive claim. There
is a clear logical leap between acknowledging that a creditor may accept par-
tial payment and asserting that the creditor holds a ‘partial right of action’.
Different is a debtor who offers partial performance (and a creditor who ac-
cepts such an offer) from a creditor who acts for part of its own right and
forces the debtor to defend itself on the point, with the risk of re-trial. It
should not be forgotten that the debtor’s interest in being released from the
obligation is also protected, as confirmed by the rules on the creditor’s de-
fault (Falzea 1947, 38 ff.).

Second, no positive conclusion can be drawn from a generic reference to
the principle of party disposition, understood as the principle of party’s ini-
tiative (Verde 1989, 577 ff.; Allorio 1958, 401 ff., who bases his thesis on the
assertion that in modern trials there would be ‘neither the mythical unity of
the action, nor its consummation’. Which means very little, since the options
of positive law are always decisive, even in a system characterised by the
atypical nature of the action, as it ineluctably confirms, a contrariis, the fact

may be pursued in different procedural forms, 7.e., for the part of the claim for which the
party can provide documentary evidence, in the form of a monitor, while, for any residual
part, in the form of summary proceedings: Cass., 7" November 2016, n. 22574, in Foro
#t.,2017,1, 201 ff., with a comment by Brunialti. Lastly, on the same subject Cass., Sezioni
Unite, 19™ March 2025, n. 7299.
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that acting for part of the claim was also much discussed in Roman law: dalla
Massara 2005, 61 ff.).

A party claiming to be the holder of a right has the power to access the
judicial system for protection of that right — but only within the limits and
constraints set by procedural norms. Therefore, it is the possible power con-
ferred by law upon the claimant that will determine the object of the pro-
ceedings and that shapes the scope of the principle of party disposition — not
the other way around. Conversely, it could equally be argued that judicial
proceedings are an instrument of public law, established to provide both
parties with a final and comprehensive remedy on the whole matter — so that
the public interest itself requires the full adjudication of the legal relationship
(Menchini 1987, 283-284). Admittedly, this kind of reasoning in purely ab-
stract terms does not seem very convincing.

In any case, initiating legal proceedings cannot be considered an act by
which rightsholders “disposes of” their right (z.e., make use of the right from
a substantive point of view), at least not in the technical and proper sense of
the term (Mengoni-Realmonte 1964, 192, note 12; Gorla 1937, 3 ff.),* since
the party acts to obtain judicial recognition of a (claimed) substantive legal
right, and such judicial recognition is structurally tied to the factual and legal
situation on which the court bases its decision (Chizzini 1996, 344 ff.). More
generally, on the power of disposition and its otherness from the power to
seek judicial protection (Mengoni-Realmonte 1964 189 ff., especially 191,
footnote 7): even compulsory execution cannot technically be considered an
act of disposition of the right. Moreover, if the act of disposition is a non-
causal act, thus abstract (Gorla 1937, 5), its cause must be found elsewhere
and certainly not in the process itself.

Certainly, the party initiating proceedings is generally the rightsholder
from a substantive point of view; but that does not mean that such party is
engaging in a substantive dispositive act (Gorla 1937, 7).

This issue is closely tied to the choices made by positive law, and the pro-
cedural law of a given legal system may expressly regulate the matter — as
evidenced by comparative references to the German concept of Tezlklage.’

# According to the opinion of Mengoni, Realmonte 1964, 192, footnote 12, the term
‘disposition’ is used in a very broad sense, referring to assets in general, without any real
reconstructive scope. See Gorla 1937, 3 ff.

> Art. 86 of the Swiss ZPO states that: “Isz ein Anspruch teilbar, so kann auch ein Teil
eingeklagt werden” and the doctrine links this choice to the very general option in favour
of the dispositive principle in art. 58 of the sZPO (see Gehri, Jent Serensen Sarbach 2015,
Art. 86, n. 1), even if in practice the admissibility of partial action is limited by the prin-
ciple of the prohibition of abuse (schzkandse Teilklage). As well known, the debate on the
admissibility of the Tez/klage in Germany and Austria, both as an offene Teilklage and as
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Where no express rule exists and the matter must be resolved through inter-
pretation, it becomes necessary to define a rule of conduct: for the parties,
concerning their action; for the judge, concerning the adjudication.

After these clarifications, we must conclude that the notion that plaintiffs
may have the power to shape the objective limits of their claim to satisfy their
own specific interest is unacceptable (Jauernig 1993, § 24, III; Rosenberg,
Schwab, Gottwald 2009, § 156, III). In the absence of a specific provision
regulating the issue, the matter must be resolved according to general prin-
ciples — and in particular, by reference to the function of judicial proceedings
and their relationship with substantive law.

From this perspective, it may therefore be emphasised that, under posi-
tive law — consider art. 24 It. Const., art. 99 of the Italian Code of Civil Pro-
cedure, and, clearly, art. 2907 of the Italian Civil Code — the right of action
is always coordinated with the assertion of a substantive right having auton-
omous relevance under substantive law. Since the law grants the power to
bring an action for the protection of that substantive legal right, the individ-
ual may not elude the correlative duty to frame the claim in terms consistent
with the substantive right as defined by law. The legal system does not ap-
pear to confer upon the claimant any power to redefine the notion or scope
of the res in iudicium deducta (Menchini 1987, 280).

That the parties may dispose of the object of the proceedings at the sub-
stantive level does not mean, in any way, that they may define the concept of
the Streitgegenstand (object of judicial proceedings), which must instead be
determined on the basis of procedural law — rules that are beyond party au-
tonomy (Henckel 1961, 273. See Menchini 1987, 280-281, footnote 153).

Moreover, there is no procedural rule — either directly or indirectly — that
suggests that the substantive legal situation can be disaggregated at the pro-
cedural level, or that a split can be made between the substantive right as
defined by substantive law and the one asserted in court.

This role cannot be assigned to the provision allowing for judgments lim-
ited to the existence of a right and reserving the quantification of damages
(so called condanna generica, allowed by art. 278 of the Italian Code of Civil
Procedure), nor can it be derived from the admissibility of a declaratory ac-
tion limited to the a7 (existence of the right), as there is a fundamental dis-
tinction between allowing what might be described as horizontal segmenta-
tion and permitting vertical splitting (Consolo 1991, 244). There is no func-
tional proximity justifying the assimilation of such cases. art. 278 is justified,
at the very least, by the need to allow a creditor to obtain a title for registering

a verdeckte Teilklage, is extensive (see Habscheid 1962, 352 ff.; Lindacher 1963, 451 ff.
See Braun 2014, 473 ff.; D’Alessandro 2016, 137 ff.).
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a judicial mortgage, in cases where delays in calculating damages might prej-
udice their position. This scenario is entirely unrelated to the creditor’s vol-
untary decision to seek enforcement of only part of the claim.

The ‘right’ (2 bene della vita, by Chiovenda) for which judicial protection
is sought must be identified in accordance with the substantive rules that
define the content and boundaries of the legal relationship — both in its ob-
jective and subjective dimensions. These dimensions are often shaped by
party autonomy (though not always), but judicial proceedings receive them
as predetermined and they cannot be modified unilaterally by the plaintiff
when claiming the right before the court.

Furthermore, the defendant must be guaranteed protection equivalent to
that which the claimant would obtain through a favorable judgment, in line
with the principle of equality of arms: if, in the event of success, the claimant
cannot be disturbed in the enjoyment of the right as recognised by the judg-
ment — due to the binding effect of res judicata — then the defendant likewise
has the right to obtain a definitive determination of the unfoundedness of
the claim asserted against them. The possible power of the plaintiff to reduce
its claim to some of the constituent allegations, and to reserve the deduction
of the others for a separate trial, exposes the defendant to several actions for
the same good of life (Menchini 1987, 282).

It follows that the substantive legal right is transferred into the judicial
proceedings in its structural unity, as defined by substantive law. Corre-
spondingly, it does not fall within the parties’ dispositive power either to split
a single claim for monetary performance into multiple partial actions with
respect to the petitum, or to limit the scope of res judicata to a particular legal
aspect or specific way of acquiring a right (Menchini 1987, 283-284).

This issue is of practical relevance above all in relation to claims for dam-
ages: judicial proceedings, therefore, may not revolve around isolated com-
ponents, specific heads of damage, or selected aspects of the asserted right,
but must concern the right in its entirety, since it is unitary at the substantive
level (Cerino Canova 1992, 129-130, footnote 32). The adjudication of sub-
jective rights must relate to their content and identity as defined by substan-
tive law, and is not confined to merely resolving the dispute based on the
economically quantifiable petitum advanced in the particular proceeding
(Merlin 1994, 31-32).

In this regard, it must be emphasised that the legal system possesses its
own internal coherence, which would be undermined if a different solution
from the one outlined above were adopted.

Consider, for instance, the correlation between the object of the proceed-
ings and the binding effect of the judgment (res judicata). Clearly, if parties
are permitted to define, according to their own will, the boundaries of the
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subjective legal situation asserted in proceedings — differently from how that
situation is structured by substantive law — this would lead to consequences
that are difficult to manage, particularly in relation to the scope of judicial
determination.

Take, for example, a highly debated case: the seller of real property ob-
tains a final judgment against the buyer for the payment of the first instal-
ment of the purchase price, which was agreed to be paid in multiple tranches.
The seller then transfers possession of the property and later brings an action
to recover the outstanding portion of the price. Can the buyer, in the second
action, raise a defense asserting that the contract is null or void, and thus
request that the claim for the remaining price be dismissed? And if the buyer
succeeds, must the property be returned, even though there is now a final
judgment concerning the first instalment of the price? (Zeuner 1959, 89-90).

This question proves to be virtually unresolvable — without generating
serious systemic inconsistencies — under the principles governing the ob-
jective limits of res judicata, as provided in § 322 of the German Rules of
Civil Procedure (ZPO), and, arguably, in art. 34 of the Italian Code of Civil
Procedure (see § 322 ZPO: Zeuner 1959, 90. About art. 34 of the Italian
Code of Civil Procedure see Attardi 1973, 18 ff.).

What can be said? The problem appears to be fundamentally misframed;
or rather, it stems from a flawed conception of the object of the first pro-
ceeding. Since the performance owed is unitary, so too is the underlying
right, and the adjudication of the claim for the purchase price must be uni-
tary as well. As a result, a Tezlklage (partial action) concerning only the por-
tion of the right alleged to be due may not be permitted. The adjudication
must be comprehensive. If the right to payment of the price is unitary, even
though, by the parties’ will, divided into several instalments, pursuant to art.
1181 of the It. Civil Code, the entire right will be ascertained unitarily, the
order will be for the part that is overdue, while in the subsequent proceed-
ings action will be taken for the constitution of the enforcement title for the
part that is subsequently overdue.

Therefore, the procedural rule that judicial protection of rights is to be
obtained through the assertion in court of the right itself necessarily entails
that the substantive right must be asserted in the judicial proceedings as it is
defined by substantive law — and that the proceedings must receive and pro-
tect it in such form.

10. Party will and judicial adjudication

A different question is whether, and to what extent, the plaintiff may, by an
act of will, limit the scope of the judge’s adjudication to certain aspects of
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the dispute — for instance, by requesting the court to decide based on a spe-
cific legal ground. In Germany, a positive answer has been proposed, alt-
hough the prevailing view tends toward a negative conclusion (see Braun
2014, 80; see Habscheid 1956, 167 {f. For the prevailing thesis, Wach 1896,
29-29. See also Bohm 1986, 103).

One element appears to be certain and may serve as the foundation for
further analysis: even if such a delimiting power were to be admitted for the
plaintiff, in the event of the claim being dismissed, the binding effect of the
judgment (res judicata) would in no way be altered by the limitation imposed
on the court’s adjudication. Accordingly, the losing plaintiff would not be
allowed to bring a new action asserting a new ground previously excluded,
as the principle applies that res judicata covers what has been asserted and
what could have been asserted (dedotto e deducibile) (Chizzini 1994, 68 ff.).
Similarly, while proceedings are pending, such excluded grounds could not
be brought in different proceedings, as they would be precluded by the doc-
trine of lis pendence (Strestanhingigkeit: Braun 2014, 82-83).

A similar issue arose in Roman law with respect to actiones in rem and the
interpretation of the well-known passage by Paulus, D. 44, 2, 14, 2, accord-
ing to which res amplius guam semel mea esse non potest, saepius deberi potest
— that is, concerning the possibility of acting causa expressa vel adiecta,
thereby limiting the action to a specific title without prejudice to another in
rem action based on a different title. In fact, such a possibility was to be
denied, since limiting the preclusive effect of the intentio conflicted with the
classical principle of typicity — though it may have become more admissible
under Justinian law, where typicity appears somewhat attenuated (Betti
1935, 643, espec. footnote 3). Perhaps it was already possible in the process
to formulate agere ex expressa causa and this, through Justinian law, then
passed into common law (Wach 1896, 27-28).

That said, German jurisprudence has accepted that, in limited cases, the
claimant may impose a specific limitation on the cause of action. These are
exceptional cases — most frequently encountered in matrimonial proceed-
ings, where the claimant may have a specific interest in limiting the judge’s
cognition to certain aspects while excluding others (e.g., to avoid criminal
implications) (Braun 2014, 83; Schwab 1954, 98 ff.). Similar situations may
arise in contractual matters as well. Let it be the case that the plaintiff seeks
the annulment of the contract on the ground of mistake, thus wanting to
exclude — for reasons of personal relations — that the court decides, again on
the basis of the pleadings, to annul on the ground of fraud or violence (Braun
2014, 82).

Moreover, there appears to be no conflicting interest on the defendant’s
side. On the contrary, given that the protection afforded to the defendant by
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the dismissal of the claim is not diminished, the preclusive effect of res judi-
cata remains fully operative. In this sense (and within these limits), both the
legal scholarship supporting such exclusionary powers and prevailing juris-
prudence confirm that the 1877 German Code of civil procedure (Zz-
vilprozessordnung) leaves ample room for party autonomy — reflecting the
distinctly liberal orientation of the system, an orientation that has been pre-
served, at its core, to the present day.

It follows that, provided the objective limits of res judicata — which are
strictly tied to the Streitgegenstand — are not affected, one must coherently
conclude that such a limitation on the cause of action operates merely as an
expression of the dispositive principle in the strict sense. In other words, it
serves as a limitation on the factual assertions and evidentiary powers of the
court.

Turning to the Italian legal system, in the absence of unambiguous guid-
ance, the issue must be reconstructed at the systematic level.

In this regard, first of all, it must be excluded that the parties’ will can
serve as a legal basis for limiting, either directly or indirectly, the powers
granted to the judge by law. For instance, in matters of contract law, one
cannot prevent the court from raising the issue of nullity ex officio. Case law
clearly reflects this position: the now-superseded limitations on the court’s
power to raise the nullity of a contract (when not acting for its enforcement)
were previously linked to the parties’ dispositive power in managing the case
material. Recent jurisprudence, though, no longer appears to support such
an approach (Consolo, Godio 2014, 141 ff.; Proto Pisani 2014; 233 ff.; Pagni
2022, 63 ff.).

Second, reference to art. 101, paragraph 2, of the Italian Code of Civil
Procedure does not provide decisive support for denying the claimant a
power of exclusion. While that provision requires respect for the adversar-
ial principle, it indirectly suggests that the judge may raise any issue — fact
or law — regardless of the parties’ limitations. However, it could be argued
that the provision functions merely as a default rule — applying in the ab-
sence of a specific limitation imposed by the parties on the procedural dy-
namics — and therefore it does not in itself preclude the possibility of such
exclusions. In short, that legal reference is not decisive.

Lastly, a generic reference to the internal principle of party disposition gov-
erning the conduct of proceedings and the exercise of party’s powers is insuf-
ficient. That principle can hardly be interpreted as authorising the parties to
extend their control beyond the traditional ability to include or exclude spe-
cific facts from the factual material upon which the decision will be based,
within the thema decidendum as outlined in the claim (Consolo, 1985, 477).



Will and rule in civil proceedings 159

Rather, the phase following factual allegations — including the order in which
to examine, hear, and decide the various issues — should fall within the scope
of the principle of procedural economy, which is concretely realised in the es-
tablished rule of deciding — ceteris paribus — on the basis of the most straight-
forward issue (guestione pin liquida) (Consolo 1985, espec. 473-478).

In this context, the decisive consideration appears to lie in the fact that,
if the parties have the power to allege the facts of the case — first and fore-
most, the claimant through the statement of claim — there is, indirectly, a
limitation or exclusion of the judge’s power to take into account a different
constitutive fact, provided that the defendant does not express a different
will and no agreement between the parties emerges.

Insofar as one holds that the zura novit curia principle applies within the
Italian legal system, nothing prevents the judge from classifying the facts es-
tablished by the parties under a different legal category, as long as this
requalification does not affect the legal effect sought in the claim. One may
therefore conclude that the power of exclusion — Ausschaltungsbefugnis —
operates only indirectly, with reference to the parties’ responsibility for
pleading the facts, which serves as a safeguard of the judge’s impartiality. But
with one clarification: the problem of conditional cumulation is different
(Consolo 1985, 478).

A final clarification: it follows naturally that any limitation (to the extent
that it is permitted) does not affect the scope of res judicata, nor does it alter
the definition of the object of the proceedings, let alone the powers con-
ferred on the judge by law.

11. Claims for alteration of legal rights or relationships and will

A particular manifestation of the principle whereby the will of the parties
becomes ‘normative’ within the proceedings is found in so-called azioni co-
stitutive (Gestaltungsklagen): i.e. legal actions in which parties seek a judicial
decision to create, modify or terminate a legal relationship. The legal effect
sought by the party is directly realised through the judicial proceedings and
the judgment of the court, without the need for enforcement proceedings.
As well known, art. 2908 of the Italian Civil Code provides for the the
tutela costitutiva: the legal system allows judicial decisions through which
judges may create new legal relationships, with the corresponding rights and
obligations, or modify or terminate existing relationships as of the moment
the claim is brought (Ferri 1970, espec. 3 ss.; Pagni 1998, 1 ss.). The provi-
sion embodies Chiovenda’s doctrinal approach, which in turn builds upon
the dogmatic elaboration of German legal scholarship, beginning with the
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contributions of Hellwig and Kisch (Hellwig 1910, 443 ff.; Kisch 1903, 47
ff.; Schlosser 1966, espec. 20 ff.; Roth 2008, Rndr. 88 ff. See Hattenhauer
2011, espec. 197 ff.). Similar ideas have long been present in the French legal
tradition. ©

The specific nature of this tutela costitutiva lies essentially in those situ-
ations where the legal right at stake is expressed as a ‘potestative right’
(Recht des rechtlichen Konnens): that is, a power to effect a legal modifica-
tion which, though existing at the substantive level (Tavormina 1990, 10
ff.; Fornaciari 1999, 6 ff. See also Carpino 1977, 69 ff.), cannot be realised
through the holder’s will alone, but it requires a judicial decision — either
due to lack of the other party’s consent or because the law expressly de-
mands it. According to the opinion of Zitelmann (1898, 45 ff.), it was irrel-
evant whether, according to the relevant rule, the constitutive effect could
only be obtained by judicial process or also by negotiation (see Carpino
1977,72).

From a functional perspective, a judgment in such actions directly real-
ises the underlying substantive interest, without the need for subsequent
enforcement proceedings, unlike judgments for performance. Accordingly,
from a functional standpoint, judgments in an azione costitutiva are often
referred to as self-executing (di Majo 2003, 363). Germans refer to the rul-
ing as Vollstreckungsakt (Hellwig, 1910 480).

The power granted by law to the judge to issue decisions that directly
affect substantive legal relationships — by creating or modifying them — al-
ways derives from the exercise of a right of action, which in turn conditions
the exercise of judicial power. In this context, a distinction is drawn between
the ‘right to alter a legal relationship’ (Gestaltungsrechte) and the ‘actions for
modifications of rights’ (Gestaltungsklagerechte). The former are numerous
and well-established in German substantive law; the latter are more charac-
teristic of the French legal tradition — a tradition marked by a significant
limitation on self-help remedies, ever since the principle was established that
‘en France, nul ne peut se faire justice a soi-méme’ reflecting the strong cen-
tralisation of judicial power in the French state, far more so than in the Ger-
man context (Helmreich 1967, espec. 48 ff.; Hattenhauer 2011, 205 ff. See
Menchini 1987, 140, note 3; Consolo 1991, 249).

Indeed, situations where substantive law grants a party a dominant legal
position — or a potestative right — by virtue of which a unilateral declaration

¢So Sraffa 1901, 1, 29, pointed out that the French doctrine (recalling a work by
Poucet in 1880) and the Italian doctrine itself (see Bolchini, I diritti facoltativi e la pre-
scrizione, Torino, 1989) had been talking about optional rights for some time, to the cat-
egory of which hypotheses undoubtedly qualified by the doctrine as potestative rights
(think of the power to request the forced communion of a wall or division) can be traced.
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of will is enough to create or modify a legal relationship (e.g., artt. 1373,
1456, 1454, 2285, 2286 of the Italian Civil Code), do not result in the need
for an azione costitutiva. In such cases, any dispute over the effects of that
declaration will be resolved through a declaratory judgment, or at most, a
judgment ordering performance.’

12. Claims for alteration of legal rights or relations based on con-
tractual grounds

Within this framework, the prevailing view of Italian legal scholarship de-
rives from art. 2908 of the Italian Civil Code the principle that private au-
tonomy cannot serve as the source of a potestative right to obtain a legal
creation, modification or termination of a legal relationship through a judg-
ment, nor of the corresponding right of action (Ferri 1970, 4 ff.) 8~ though
some scholars have suggested the possibility of tutela costitutiva, and judg-
ments creating/modifying/terminating a legal relationship, being grounded
in contractual agreements (Grunewald 1988, 153 ff.).

To be honest, opponents of this latter view rely more on the mandatory
nature of statutory provisions than on any presumed conceptual incompati-
bility between contractual grounds and the jurisdiction of the State
(Tavormina 2003, 42. See Ferri 1970, 4 ff.). Yet this reasoning is not con-
vincing. The possibility of requesting a judicial decision creating/modify-
ing/terminating a legal relationship does not appear in conflict with any prin-
ciple of procedural economy; on the contrary, it complements a system de-
signed for the efficient protection of rights through the activity of the judici-
ary. Moreover, the principle of party autonomy is not impaired, as the action
would still be based on their independent will.

Indeed, it is important to distinguish between different situations. When
substantive law recognises a right to alter a legal relationship (Gestal-
tungsrecht) — exercised outside the courtroom — party autonomy cannot un-
dermine the efficiency of the system by requiring judicial intervention to pro-
duce an effect that could already be realised by the unilateral will of the in-
terested party.

By contrast, a different situation arises where the parties, through the ex-
ercise of their contractual autonomy, establish an action for modifications of

"Think of: unilateral withdrawal under art. 1373 of the It. Civil Code; the express
termination clause under art. 1456 of the It. Civil Code; or the notice to perform under
art. 1454 of the It. Civil Code; the unilateral withdrawal of the shareholder under art.
2285 of the It. Civil Code; or his exclusion under art. 2286 of the It. Civil Code.

8 Ferri 1970, 4 ff.
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rights (Gestaltungsklagerecht) not expressly provided by law, with the aim of
strengthening substantive protection.

For example, there appear to be no valid objections to allowing a cor-
porate statute to provide — parallel to art. 2259, paragraph three, of the
Italian Civil Code — for a constitutive action seeking the judicial removal
of managing directors from office under art. 2476 of the Italian Civil Code
(this has been ruled out, on the dogma of taxability, by Trib. Napoli, 20
October 2005, Soc. 6, 625, with a comment by Di Bitonto). Likewise, in
the context of a subcontracting relationship, nothing seems to prevent the
inclusion of a specific contractual clause enabling the parties to go beyond
merely injunctive relief and obtain a judicial decision that establishes a
legal relationship outside the cases expressly provided by law, such as
those under art. 2597 of the Italian Civil Code (contra Trib. Bari, 11 Oc-
tober 2004, Resp. civ. prev., 2005, 605, with a comment by Toschi Ves-
pasiani).

In such instances, the will of the parties outlines a form of judicial pro-
tection that is more effective and better suited to safeguarding substantive
rights.
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THE WILL IN THE PER FORMULAS
PROCEDURE IN ROMAN LAW. THE ACTIO
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ABSTRACT: In the Roman legal system, the actio was portrayed as a claim that
was protectable by the praetor and which would entail the existence of the as-
serted legal situation as enunciated by the plaintiff through the postulatio ac-
tionis and the connected editio actionis. Through these passages, the plaintiff's
will/voluntas became the norm through the granting of a formula, which would
lead to the litis contestatio and the judgment that closed the trial.
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1. The concept of actio

The Roman concept of actio remains elusive, as evidenced by the persistent
debates between scholars of Roman law and proceduralists since the nine-
teenth century. To complicate matters, the actio enucleated in the formular
process was lost in Justinian law. This led to this classical concept being frag-
mented by the operations carried out by Justinian compilers. There is, how-
ever, an element commonly believed to be inherent in the concept: the con-
sistent idea that actzo was intended to protect a right.

Modern dogmatics have not clarified the notion of actio, since it has not
always been emphasised that this concept — and its relations to subjective
right — responds to an original (if not unique) conception by Roman jurists
that is largely absent in modern legal systems (Biondi 1931, 132). Modern
continental jurists tend to favour more abstract conceptualisations, whereas
Roman jurists adhered to concrete reality. Moreover, the method by which
they elaborated the law was casuistic, based primarily on concrete cases, de-
duction and analogy (Biondi 1931, 133).

While Justinian’s Institutiones have only one title on the actiones, the
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Digest reserves a considerable space for this subject. Based on quantity, it
could even be said that the last term of the tripartition personae, res, actiones,
was the most significant (Brugi 1896, 758). Two corollaries follow from this:
firstly, that the actio was, for Roman jurists, the most technically engaging
element of the procedural relationship. Secondly, that the thought of Roman
jurists was dominated by the concept of actiones. In practice, jurists sought
the prerequisites of an actio and determined the contents and consequences
that flowed from it. In this regard, it seems useful to research the content of
the actio, in order to clarify (as far as possible) the concept as understood by
Roman jurists.

One cannot assume that Romans made a clear distinction between substan-
tive and procedural law, since actzo was at the origin of numerous legal figures
(e.g., contracts). Sometimes (perhaps unconsciously), there is no clear distinc-
tion between the formular procedure and the cognitio extra ordinen, meaning
that, when confronted with passages in the Digesta, it is not always evident
which of the two procedures the jurist (or interpolator) was referring to.

Furthermore, there is a lack of a complete treatment of the civil process
of the intermediate period, which has led many civil procedure scholars to
detach themselves from historical research, neglecting the Romanist roots
of debates on actio/action or how much of the Roman actio has passed into
contemporary European law.

The present study will therefore demonstrate that, in the Roman formu-
lary process, the actor’s will/voluntas was transformed into legal normativity
through the granting of the formula. This gave rise to the litis contestatio, the
sentencing that concluded the process, and the incontrovertible presupposi-
tion that constituted the binding procedural szatus between the parties.

2. Literature review: Modern understandings of Roman actio
2.1. Bekker and Windscheid

The first scholar to deal with the problem of the Roman actio was Ernst Im-
manuel Bekker, who posed the question of whether there was an identifica-
tion between Roman actio and subjective right, and between actio and judi-
cially protected claim (Klage, Klagerecht). Given that a claim, as the subject
of an action, could be qualified in Roman legal language as res, no res is per
se judicially actionable. Res can only be judicially protected when an actio de
hac re is used. When the equity guided praetor crafted a formula in factum for
a res not already covered by the edict, he thus recognised the possibility that a
res without actio was judicially protectable. If what happened in Rome as an
exception had become the rule, modern principles would have recognised
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that a legal claim does not require any action existing outside of it, but has
an inherent judicial enforceability. Actionability would thus be a quality of a
claim. Consequently, according to Bekker, the actio arises immediately upon
the conclusion of a contract or at the performance of a legal act and is en-
forceable regardless of whether there is a reason (Anspruch) to bring it. Bek-
ker therefore held that the actio was a public prerogative of the magistrate —
to issue a formula and appoint a judge — as well as a private right of the de-
fendant to the assumption of the cross-examination (Bekker 1870, 366-371;
1871, 4-17; 1894, 169-188, 199-203).

Some doubts surrounding this issue were dispelled by Bernhard Wind-
scheid in 1856. His monograph is the continued basis of a debate that still
has not concluded, since the modern problematic of both actio and action
can be said to have its birthplace in Windscheid’s works (Windscheid 1856;
1857). He went so far as to affirm that the Roman concept of actio was en-
tirely foreign to modern German law and did not coincide with that of action
(Klagerecht) (Pugliese 1954, XVII). This had repercussions in both Romanist
and procedural-civilist doctrine. As noted, Windscheid stood at the bound-
ary of purely historical studies of Roman law (that is, those not dealing with
contemporary legal debates) and studies of modern dogmatics (both civil
and procedural) beyond the direct influence of Roman sources (Pugliese
1954, XVI-XVII). Naturally, his theories had repercussions in both fields.

In Windscheid’s view, the Roman actzo does not presuppose a violation
of law, nor is it implicit that actio is a means of enforcing a right. Therefore,
actio is not something that lies behind law, nor is it derived from law; rather,
it is an expression of law. In Roman legal language, when someone has an
action or is entitled to an action, it means what for moderns is the attribution
to a subject of a legal right or claim. Here, Windscheid’s Anspruch theory is
central: the actio stood in place of the claim (z.e. the right to demand a certain
conduct from another). The use of this concept by both German and Italian
scholarship thus started from Windscheid, who saw the claim as the modern
equivalent of the actio as a substantive legal situation that was clearly distinct
from both action in the procedural sense and from subjective right. Wind-
scheid later refined this notion, which eventually found its legislative formu-
lation in § 194 BGB.!

According to Windscheid, the Roman legal system did not delineate indi-
vidual prerogatives in terms of subjective rights, but of actiones. It did not note

!'The concept of a claim was included in the BGB in § 194: «Das Recht, von einem
anderen ein Tun oder Unterlassen zu verlangen (Anspruch), unterliegt der Verjihrung
...». Literally, this means the ‘Right to demand an act or omission from a third party’.
However, it should be understood as the ‘Right to demand in court an act or omission
from a third party’.
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when one’s will became law for others (z.e., having a certain right), but that in
certain relationships an individual could judicially enforce their will before
other individuals (Z.e., having a certain actio). Therefore, the Roman legal sys-
tem was not a system of subjective rights, but one of judicially enforceable
claims (Anspriiche). Legal protection created rights; the right existed insofar as
it was granted procedural protection. The actio is not derivative, but an origi-
nal and autonomous construct. It exists through the activity of the judicial and
jurisprudent magistrates, who can or may also deny it (Windscheid 1856, 3).
This clear-cut theory was later confined to the actiones quae ex praetoria iuri-
sdictione pendent (Bruns 1882, 23-37; Windscheid 1906, 189-192).

Actio indicates, for Windscheid, what one can demand from another; in
other words, it is the term that stands in place of claim (Windscheid 1856,
5-6). He chose ‘legal claim’ to designate the personal direction of law, by
virtue of which something is demanded of a particular individual. Actio in
this sense is explained by the circumstance that Roman citizens did not pos-
sess what the law now attributes to moderns, but what the foru ascribed.
This theory found its basis in the independence of the praetor in relation to
the zus civile, which enabled him to deny protection to a right based on the
tus civile and to grant it even when the latter did not recognise it.

One might imagine the repercussions this doctrine had on Romanist stud-
ies. First, the actio would be considered the foundational element from
which the law itself derived. Second, the actio would stand in place of the
law, and would come to be equivalent not to the modern concept of action,
but rather to that of claim. To possess an actio, for a Roman, meant to possess
a legally enforceable claim. Therefore, a Roman was faced with the question
of whether they could act to protect that claim. Consequently, according to
Windscheid, for modern jurists the right is the przus and the action is the
posterius. For Romans, by contrast, the prius was the actio and the posterius
was the right.

While modern legal language employs the vocabulary of rights, Roman
legal language used that of actions. Actio was the power vested in the sub-
ject before the trial. Therefore, the Roman citizen was interested in what
the relevant edict, the source of law, said. When an individual brought a
lawsuit, they were asserting a right to which they were already entitled
thanks to edictal concession. The action, inserted in the edict clause, cre-
ated the right. Windscheid thus saw the act7o as simultaneously standing in
place of the right, expressing the right, and being the Anspruch (claim)
(Guarino 1953, 406).

In the formulary procedure, the praetor would have rendered justice with-
out being strictly bound by law. He could recognise a claim that could not be
justified by law by disallowing another that was formally grounded in the law.
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The legal order thus emerges as a regulation of judicially enforceable claims
(Windscheid 1857).

2.2. Muther’s critiques

A year after Windscheid’s first paper, Theodor Muther published a system-
atic critique (Muther 1857). While researching the meaning of actio, Muther
discovered that originally agere meant to appear (z.e., to act before the prae-
tor), whereas actio would have denoted the bilateral act by which the trial
began. Accordingly, formulating an actio thus became the formula for initi-
ating a litigation, through which the terms praetor actionem dat, tribuit, de-
negat, and so on, should be understood. For Muther, actio is the right to the
obtain the formula, or more broadly, the right to judicial protection.

Within this framework, the most important moment was the editio ac-
tionis, in which the plaintiff asked the praetor for the formula of the action
(postulare actionem). Since a formula was established for certain cases in the
edict, it could be said that the plaintiff had a claim to this grant even before
it was granted, provided all the conditions to which the actio was promised
were fulfilled. Muther thus admitted a claim to have the actzo even before it
was granted. Furthermore, in the event of arbitrary denegatio by the praetor,
there were grounds for provoking the zntercessio.

The claim to the formula precedes the litis contestatio; thus, when Roman
jurists stated ‘actio ei competit’ in reference to the plaintiff, they were refer-
ring to that prior entitlement. When debating whether someone was entitled
to a claim in an individual case, the focus was on whether the factual or legal
prerequisites of that specific fornzula had been met. According to this view,
Roman jurists admitted a right to state protection without the need to pre-
suppose a dispute: their legal system was thus a system of rights, in that only
rights in the subjective sense could be asserted in court.

Therefore, the most frequent sense of the word actzo was, in Muther’s
view, that of a claim to the granting of a formula. Within the framework of
formulary law, the praetor is obliged to grant it as a representative of the
state. The right to the granting of the formula would have arisen alongside
the introduction of the formulary procedure. Nevertheless, the thought be-
hind this claim would not have disappeared (z.¢., that the right to invoke the
protection of the state would arise from the offence to a right).

Eventually, with the disappearance of the formulary procedure, the for-
mula was replaced by the lzbellus conventionis, which would be presented to
the magistrate to determine whether the litigation should be allowed to pro-
ceed. Although the structure of the process changed, the right of the offended
party remained identical. This fact was recognised by the compilers when they
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collected the passages of the classical jurists, in which actzo was understood as
‘right to act’. Thus, for Muther, there existed no essential divergence between
the ‘right to act’ in the Roman sense and that of the law of his own time.

2.3. Developments since Muther

Muther’s criticism was followed by a heated reply from Windscheid, who
reiterated his positions (Windscheid 1857). Later, Windscheid’s ideas would
be taken up by various authors, such as August Sigismund Schultze, who
held that in the flower of praetorian legal production, z.e. during the formu-
lary procedure, there was only one actual right, which was granted by the
magistrate either by decretum or per formulam, thus denying any normative
value to general or abstract precepts (Schultze 1883, 384). The praetor was
entrusted with the composition of the formula and thus the interpretation of
tus civile. Because he could deny the action, the principles of 7us civile were
only effective if the praetor accepted them in a concrete case. Although
Windscheid had found a concept originally distinct from both substantive
right and actio in Anspruch, subsequent doctrine reworked the category to
the point of affirming its coincidence with actzo and actio with subjective
right (Falcone 2013, 341).

Windscheid’s thesis, which attributed substantial legal significance to ac-
tio, was subsequently developed by other authors, including Heinrich De-
genkolb, for whom the action was a simple legal faculty, and Moritz Wlassak,
who identified actio in personam with the right of credit, or the actio with the
claim (Degenkolb 1877, 9-15; Wlassak 1893, 303-323). This thesis was reit-
erated by Leopold Wenger, Gino Segré and Benedikt Frese. 2

Equally noteworthy are the contributions of other scholars. Alois Brinz
believed that subjective right coincides with action, or rather that actio and
subjective right overlap, since the actio exhausts the content of the right
(Brinz 1884, 144-150). Ernst Levy highlighted the distinction between actio
and the active side of obligatio (Levy 1918, 63-73, 82-97). James Gold-
schmidt declared that equating actio with a claim is erroneous (Goldschmidt
1925, 58-59, 153-157). Finally, Julius Binder assigned primacy to action over
subjective right (Binder 1927).

Fundamental here is Emilio Betti’s opinion, which evolved and became

2Wenger embraces the idea of the Rechtsschutzanspruch in Roman law, or a claim to
legal protection directed against the magistrate. According to Segre, the actio romana is not
the zus agendi (i.e., the faculty to enforce a right), but the secured expectation of the creditor
resulting from an obligatory bond. According to Frese, actio is not Zwang, but entitles
Zwang and is comparable to the modern claim. Wenger 1925, 10-13; 1926, 11-13; Segre
1930, 517-524; Frese 1935, 229-249.
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increasingly nuanced over time (Betti 1920, 5-53; 1932, 205-237; 1935, 205-
237). He considered it appropriate to erase the discriminating line between
actio and subjective right. At an early stage, Betti adhered to the traditional
notion of the ‘concrete right of action” (Betti 1920, 5-25). This was followed
by a further elaboration of a concept of action as a right of a specifically
procedural nature only with respect to an asserted reason, regardless of its
justification (Betti 1932, 205-222).

According to Betti, the reason (res or actio) in litigation is the assertion of
a legal relationship of determined parameters by the person who takes the
initiative in the proceedings. During the trial, this assertion, which may be
identified with the claim, tends to represent what in the concrete case is sub-
stantive right. Thus, the action is directed at asserting a reason against an
adversary. As a procedural power (potestas agendi), the action itself is the
power to assert a given reason in court, and thus to promote the forced im-
plementation of the legal relationship.® As potestas, the action has the nature
of the potestative right to which corresponds, or a legal subjection in the
adversary. This right is at once power and burden, in a means to an end in
the legal relationship to which it applies. In other words, it is an instrumental
power that, according to its purpose, must serve to enforce a concretely
founded ‘reason’.

In essence, ‘reason’ mediates between right and action. When sources
describe a private individual having an act/o against another private individ-
ual, they mean that individual could assert a ‘teason’ in court that repre-
sented a relationship of substantive right towards him. At the heart of Betti’s
approach is the ‘reason’ as an assertion intended to justify the measure being
sought, subject to the demonstration of its factual basis.

Betti’s thought, after an evident evolution, eventually arrived at sustain-
ing that the action is not only incumbent on the holder of the right, but
also on those who are not (dalla Massara 2022, 61-83; Stolfi 2022, 171-195).
In this understanding, the plaintiff’s aspiration to be right, z.e. to obtain a
favourable decision, is brought to the forefront (Betti 1935, 443-444; 1936,
70-74). Regardless, through the term actio, Roman jurists usually desig-
nated both what moderns mean by ‘action’ and what they mean by ‘reason’.
Here, ‘reason’ is intended to represent the relationship of substantive law
or the legal case on which the dispute is based. Meanwhile, the action is
the instrument that initiates the trial and opens the way to judicial protec-
tion, which happens insofar as one of the ‘reasons’ envisaged is asserted
with that action. *

>Gai 4.123.
4See Cels. 3 dig. D. 44.7.51.
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Finally, Betti would go on to maintain that substantive right is indissolu-
bly linked to the trial and enforcement (Betti 1955, p. v.). This connection
would have gone much deeper in Roman law than in modern law.

Equally interesting at this point is Biondo Biondi’s view that the actzo was
not law, but simply legal activity, which has a determined beginning and de-
velopment that leads to a specific outcome (Biondi 1931, 131-139, 156; 1933,
31-32; 1935, 443). Therefore, the action creates the right and is the fulcrum
of the entire legal system, since law is always affirmed and develops as a func-
tion of the action (Biondi 1931, 141). While having a right or having an ac-
tion are entirely equivalent concepts under current legal systems, this was
not the case for Roman jurists, for whom the right was a situation created by
agreement (Biondi 1931, 154).

Also significant in the twentieth century was the contribution made
by Alessandro Pekelis, who, with a slant closer to the theory of law, re-
vived Binder’s thesis (Pekelis 1937, 94-95). Pekelis argued that in an
evolved legal system, the position of advantage in which private holders
of an interest find themselves is reduced (from a legal point of view) to
the power to trigger state intervention (z.e., to action). He thus concluded
that the relationship to subjective right is the common denominator of all
theories of action.

Some of Pekelis’ reflections were taken up by Giovanni Pugliese in his
well-known work, ‘Actio e diritto subiettivo’. Criticising the then-dominant
Windscheid thesis, Pugliese believed that studies dealing with the relation-
ship between subjective right and action had been characterised by the ac-
ceptance of an overly ‘elastic’ notion of action (Pugliese 1939, 5). He showed
that the difficulty in defining the notion of action stems from the ambiguity
of its meaning in Roman sources (Pugliese 1939, 5-6). According to him, ac-
tio places the holder in a position of legal dominance over another subject,
who will consequently find themselves in a position of legal subjection
(Pugliese 1939, 20). Therefore, someone who is in a state of subjection can-
not prevent the holder from taking legal action and especially cannot mate-
rially escape the consequences of such action.

According to Pugliese the actio is nothing other than the power of agere,
meaning ‘to assert a right’; actio was thus the extrusion of a legal power
(Pugliese 1939, 21, 33). Actio is the power to pursue in court what one is
entitled to and therefore cannot be identified with the substantive right be-
ing asserted. The actio was understood by Roman jurists as the power to act
in the trial and seek a certain result consisting in the protection of a pre-
existing substantive situation (z.e., the sanction for it). Thus, actio refers to
the initiation of the sanction mechanism, which unfolds as ascertainment,
condemnation and enforcement (Pugliese 1939, 173). The actio places the
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holder in a position of dominance over another subject who is in a position
of subjection (Pugliese 1939, 19).

Pugliese contends that actio presupposes the validity of the legal ‘reason’
being asserted: only those who can demonstrate the truth of their claim possess
actio (Pugliese 1939, 150). There is no actzo if the content of the zntentio of the
formula does not correspond to reality (Pugliese 1939, 152). Hence, actio pos-
tulates the soundness of the reason and is based on the favourable judicial pro-
nouncement (Pugliese 1939, 157). In this way, Pugliese challenged the concept
of a private right through the lens of procedural dynamics.

In this regard, Antonio Guarino’s input is also worth considering (Gua-
rino 1953, 389-406). He upholds the thesis that action and subjective right
coincide, reducing every subjective right to a specific claim against a single,
determined, passive subject. Meanwhile, Orestano affirms the ‘unreality of
action’ and the impossibility of arriving at a single solution to the problem if
one approaches the concept of agere in the abstract and independently of its
setting in concrete practice (Orestano 1959, 816-817). The only reality in the
problem of action is thus the behaviour of legal science. The problem of ac-
tion, like that of subjective right, is thus resolved in its history.

Carlo Gioffredi here asserts that only two basic meanings can be found
in the term actio: that of a procedural act and that of a legal institution of a
procedural nature (Gioffredi 1980, 218). The former is more concrete and
focused on ‘procedure’, whereas the latter is more abstract, ideal and focused
on ‘right of action’. Nevertheless, there is some overlap between the two
meanings, which is constituted by the fact that in both aspects the actzo aims
at a single purpose consisting of the protection of the right. All the other
meanings sought in the sources can be traced back to these two basic signi-
fications.

Carlo Augusto Cannata further emphasised the distinction between mod-
ern interpreters and classical Roman jurists (Cannata 1980, 8; 2001, 98-99).
The former recognises an instrumental subjective right in the act/o in that it
functions as a means for the realization of a substantive right. However, this
right is one that exists in and of itself, regardless of the merits of the claim.
For Roman jurists of the classical period, on the other hand, ‘having action’
was equivalent to having well-founded reasons for winning a case against
someone. Action therefore was a procedural subjective right that was instru-
mental to a substantive subjective right and accrued to the subject only if the
substantive subjective right existed. Only the one whose claim was founded
in a subjective right had the right to go to trial to pursue that claim. Other-
wise, the trial would be futile; a judgment unfavourable to the plaintiff meant
the plaintiff exercised an action they did not have.

According to Giuseppe Provera, actio was ius and therefore power to
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which one was subject (Provera 1983, 341). This power was no different
from the power conferred on a given subject for the protection of their
interest, which was zus only by virtue of this protection. Conversely, Tala-
manca stated that Roman jurists, even if they saw law as a process, did not
ignore the substantive dimension (Talamanca 1990, 279). Not only was the
actio category itself understood in a substantial sense, but where judicial
protection was provided, a substantial subjective situation was also identi-
fied.

To conclude this overview and consider more recent scholarship, it is
worth mentioning Riccardo Cardilli’s assertion that the actio is neither an
element of the subjective right functional to its defence, nor an element in-
strumental to the right in an objective sense, but a structure of 7us: the zus as
action (Cardilli 2010, 99-100; 2023, 100-101). From a different angle,
Stefania Romeo argues that the edict represents the first ‘regulatory’ frame-
work of the claims of the parties: whoever wants to bring an action must
fundamentally verify that the claim being asserted falls within the parameters
of that edict (Romeo 2020, 62, fn. 80). In this regard, the edict ‘codifies’ a
fabric of actions and represents a particularly reliable precedent on which to
build the action. Thus, according to Romeo, the action protects the right but
does not imply ownership of it. The actio is a zus that is clearly distinguished
from both the objective right and the subjective right, the protection of
which it is preordained (Romeo 2020, 64).

3. The per formulas procedure and modern understandings

Having analysed the most important doctrinal approaches to Roman action,
it seems useful to place it more clearly within the formular procedure to ex-
plore its more concrete importance. The formulary procedure is pivotal, as
it constitutes the procedural paradigm that most significantly shaped the no-
tion of actio as elaborated in the literature discussed above.

The conduct of the trial first required the initiative of the plaintiff, who
was the interested party complaining about a violation suffered or the failure
to meet a specific expectation. The one who initiated the process therefore
had to bring ‘legitimacy’ to it (ze., a ‘justification’ for the process itself)
(Pugliese 1963, 259). The plaintiff’s initiation materialised their agere (i.c.,
the concrete exercise of the action) (Pugliese 1963, 260).

The term actio, in its procedural sense, originally denoted the ensemble
of verbal acts on which the first Roman trial, that of legis actiones, hinged
(Pugliese 1958, 24). In the later formular trial, its meaning is believed to refer
both to the concrete activity of the plaintiff during the trial (a procedural
activity to enforce a given interest) but also as an abstract model of
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procedural activity prepared by the praetor and made available by hypothet-
ical plaintiffs at the beginning of the judicial year (Pugliese 1963, 261).

Thus, in the subsequent formular process, each actzo corresponded to a
formula, which was the enunciation of the task to be entrusted to the adju-
dicating body. An actio could be deemed to exist only if a suitable formula
scheme was found in the praetor’s edict. This formzula was, however, malle-
able by the parties and the praetor, since clauses (such as exceptio and
praescriptio) could be added. In fact, both the concrete activity of the plain-
tiff and the abstract scheme of that activity were specified in the relevant
formula, to determine a distinct actio each time. Thus, the semantic scope of
actio encompassed the ‘activity of the plaintiff in the process’, both in con-
crete terms and as an abstract scheme or model (Pugliese 1963, 261).

Each plaintiff’s claim was therefore linked to a particular formzula, which
was either provided for in the edict or granted individually by the praetor. As
seen above, the dominant scholarly view holds that, for Roman jurists, only
plaintiffs who were right and had a right were entitled to an action.” In this
context, a very well-known text by Celsus is illuminating: ‘Nzbz/ aliud est actio
quam tus quod sibi debeatur, tudicio persequendr’.® This was echoed in the In-
stitutes, which reports the only testimony preserved in legal sources of a Ro-
man jurist’s reflection on the content of the actio:” “... actio autem nibil aliud
est quam tus persequend tudicio quod sibi debetur’.® To paraphrase these texts,
action is the right to pursue what is due in court.

Biondi and Michail Andréev have cast doubt on the authenticity of the
text, but its tenor is not such as to authorise suspicion (Biondi 1931, 176-
180; Andréev 1965, 73). On the contrary, this ‘lapidary’ statement is very
relevant and seems to underlie the distinction between action and subjective
right and the relationship between these two concepts.

This very passage constituted the basis of the gap discussed above be-
tween what Romans understood by actzio and what moderns understood as
action (Klagerecht) (Pugliese 1954, XII-XIV). The interpretative challenges
posed by this definition appear to lie at the root of scholars’ inability to enu-
cleate an unambiguous concept of action (Brugi 1896, 758-761; Pekelis 1937,
92-93; Fazzalari 1988, 30-31).

>It is not clear from the literature whether the problem of the plaintiff’s interest in
bringing proceedings also emerged in the context of the formative process. More pre-
cisely, it does not indicate whether the plaintiff had to have an interest in bringing pro-
ceedings.

¢Cels. 3 dig. D. 44.7.51.
7See: Pugliese 1939, 179; 1979, 792-793; Orestano 1959, 792-793.
81. 4.6 pr.
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For Windscheid, for example, actio indicated what one party may de-
mand from another; that is, actio indicated a claim capable of judicial en-
forcement (Windscheid 1856, 5-6). It stands in place of law, being an expres-
sion of subjective right, and is what qualifies as Anspruch, or pretence. This
idea has had decisive consequences for Romanist studies. Firstly, the actio
would be the primary element from which law would be derived; secondly,
the actio would take the place of law and would come to be equivalent not
to modern action, but to claim. To have an actio for a Roman meant, as noted
above, to hold a legal claim.

It was only with Francesco Carnelutti that the idea that the claim could be
an intermediate element between action and subjective right was buried in
modern procedural law (Carnelutti 1927, 280-292). An expectation was de-
rived from the obligation to behave in a certain manner, based on the rule
prescribing that conduct. This expectation is what a part of Italian doctrine
conceives as the set of attributions conferred by the legal system on a subject
for the satisfaction of their ‘interest’.”

This modern construction of claim, however, departs significantly from
the idea Windscheid and his followers had. Windscheid’s formulation that
actio was the equivalent of what we call a claim came to mean that actio was
the equivalent of right (as argued by Wlassak and Wenger) and can be re-
covered through a thorough analysis of Celsus. '°

Celsus, in stating that the actio is the ‘ius quod tibi debeatur tudicio perse-
quend?’, highlights both the procedural and the substantive aspect of the ac-
tion, the latter of which can be called a claim. That is, it is the right to pursue
in court what is due is a judicially enforceable claim. In essence, it constitutes
a claim activated by the plaintiff through the postulatio actionis, which, once
subjected to the magistrate’s control of admissibility, becomes prosecutable
by means of the granting of the formula.

?Betti 1920, 26-34; Pugliese 1954, XXXIIII; Calamandrei 1947, 8. According to Betti,
the will of the obligor may not bend to perform. In this case, the legal power inherent in
the subjective right is no longer sufficient to realise the expectation. The attitude of pre-
tension that it assumes as soon as the expectation remains unsatisfied is a weapon directed
at the obligor’s reluctant will. To overcome the resistance of the latter, a further legal
power (action) is indispensable, either as condemnatory or executive action. Where the
subjective right is not honoured, the right of action takes over: this has a subsidiary and
eventual function, subordinate to the ineffectiveness of the latter. In short, the two pow-
ers stand in a relation of subordinate alternation and subsequent competition. In the per-
son who is passively legitimised to act, the power of action is correlated with pure juridical
subjection, which never takes the form of an obligation of conduct, even negative content.
This power primarily corresponds to an interest and arises immediately with the interest
in implementation of legal protection.

10\ lassak 1893, 306; Wenger 1926, 12. See also Jolowicz 1952, 475.
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In this light, the subjective right became an action through the exercise
of the plaintiff’s will. This will/voluntas, once recognised, became norma-
tivised, in the sense that the exercise of the actio led to a judgement (z.¢., an
ascertainment of the claim asserted), which would be followed by the judge’s
command to the parties to do what the ascertainment itself required (Mar-
rone 1955, 5-6). The judgement, as the judge’s dictumz, also became the norm,
entailing the parties’ obligation to uphold it (Marrone 1965, 14). Therefore,
the traditional doctrine holds that the judgement, from the moment it rec-
ognised or disavowed the reason asserted, had a nature of ascertainment that
was endowed with its own normative efficacy (z.e., it is res iudicata, or share-
able) (Betti 1968, 216). It can therefore be concluded that Roman jurists had
already attributed normative effects to the judgement, not only in the formal
process, but in any kind of process (Pugliese 1960, 227-228; 1965, 492).

4. Actio in Roman legal sources

To avoid excessively dogmatic approach and to adopt a more empirical angle
and take a different approach to the problem at hand, it seems useful to study
the position of this subject within the Roman legal system itself, especially in
relation to its procedural means (Gioffredi 1980, 216). In this framework,
the concept of actio seems to have had a pre-eminent value over subjective
right, or to have determined ‘a fusion between claim and action’ (Gioffredi
1980, 217).

The actio is, in essence, the procedural articulation of the verb agere
(Brugi 1896, 760). This is demonstrated in certain passages of the Digest like
Paul. 2 ad ed. aed. cur. D.21.1.44.1, but especially in Ulp. 14 ad ed. D.4.9.3 .1,
where the actio in factum is the actio honoraria as opposed to the civilis. As
Gioffredi has pointed out, there is a reference to the origin of the action, to
the normative source that confers judicial protection (Gioffredi 1980, 220).

In the sources, the locution formulam, iudicium dare or denegare, is often
preferred to actionem dare or denegare. This indicates that the praetor, with
the progress of legal conceptions, is conceived not so much as someone who
gives (or denies) a formula, but rather as one who admits (or refuses) legal
action, grants (or denies) the power to defend a right being claimed (z.e., the
actio). This also applies to other expressions such as agere, petere, experiri
actionem (Gloffredi 1980, 219).

Even phrases in the sources like ‘aliquis actio competit, ‘alicui actio est’
or ‘habere actionem’ refer to a more pregnant form of actio with a ‘subjective’
connotation. In other words, actio in these phrases is a right and therefore a
claim involving a power to act according to a procedural scheme (the
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formula) established by the legal order (Pugliese 1963, 262). Therefore, only
if the action were grounded from the point of view of substantive law, would
the claim (z.e., the right and power to act in respect of that particular dispute)
have arisen. ! Other sources also use actio in this sense. '? In a passage from
Julian, for example, it is said that if a person gave 10 coins to Titius so that
he would manumit Sticus by the kalends, if Sticus was not manumitted, the
actio could only be available after the kalends.

Therefore, one should also ask how act:o is to be understood when it is
followed by its particular specification and name (e.g., actio depositi, actio
mandati, actio empti, actio ex stipulatu, actio doli, actio iniuriarum, actio furti)
(Gioffredi 1980, 220). A particular actio corresponds to a particular legal
relationship which it is designed to protect. There are multiple cases in which
it is said that the plaintiff is entitled to a certain action and not another. What
is of interest ultimately at stake is the substantive legal case; the actio is in-
voked not as a formula, but as a procedural means that is suited to that case
and expressly stated.

4.1. Actio as a protectable claim

It is here useful to consider the concept of a claim, or Anspruch (which itself
indicates the power to claim or demand). This concept has been developed
by German doctrine and carries with it various shades of meaning.
According to Bekker Anspruch indicates a legal relationship involving three
parties — plaintiff, defendant and judge — resulting in two distinct rights: the
right for the relations of the active party with the passive party to be recognised
by the judge (with the possible pronouncement of a pecuniary sentence) and
a right against the defendant to the performance of a specific obligation (Bek-
ker 1871, 15). As we have already seen, for Windscheid, Anspruch is a legal

Falcone 2013, 341. According to Fabiana Falcone, these phrases hint at the shaping
of an idea of actio perceived as zus.

12Gai 3.181: Unde fit, ut si legitimo iudicio debitum petiero, postea de eo ipso iure agere
non possim, quia inutiliter intendo DARI MIHI OPORTERE, quza litis contestatione dari
oportere desiit, aliter atque si imperio continenti iudicio egerim; tunc enim nibilo minus
obligatio durat, et ideo ipso ture postea agere possum, sed debeo per exceptionem rei tudica-
tae vel in tudicium deductae summoveri. quae autem legitima <sint> iudicia et quae imperio
contineantur (?), sequenti commentario referemus; Tul. 10 dig. D. 12.1.19: Veluti si Titio
decem dedero, ut Stichum intra calendas manumitteret, ante kalendas nullam actionem ha-
bebo, post kalendas ita demum agere potero, si manumissus non fuerit; Paul. 21 ad ed. D.
6.1.23 pr.: In rem actio competit ei, qui aut iure gentium aut iure civili dominium adqui-
siit. 1. Loca sacra, item religiosa, quasi nostra in rem actione peti non possunt, Pomp. 22 ad
Sab. D. 45.1.27.1: 8i stipulatus hoc modo fuero: ‘si intra biennium Capitolium non ascende-
ris, dari?’, non nisi praeterito biennio recte petam.
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concept in its own right, distinct from both the subjective right and the actio;
it is conceived as a right to demand the elimination of a violation of a primary
right (Windscheid 1856, 3). For Wlassak, this notion was subsumed under
the right of claim (Wlassak 1893,303-323). For Mitteis, Anspruch is an actual
Verlangendiirfen, a permissible demand directed against a specific adversary
(Mitteis 1908, 91-92). Betti argues the claim is not to be confused with the
subjective right, but neither is it to be confused with the act/o, because several
claims may arise from a single subjective right, just as a single actio may serve
to assert multiple claims. (Betti 1920, 5-53). Finally, for Georges Cornil, the
claim represented the active side of the debt and expressed the creditor’s due
(Cornil 1950, 39-48). The claim would have nothing in common with the acto,
but neither would it be confused with the subjective right. It thus fell between
the right and the actio.

Beyond this much debated category, however, it is crucial to reiterate that
Roman jurists spoke the language of actiones, not that of modern subjective
rights. Whoever acted improperly, acted non recte (i.e., they did not have the
actio). P If this was evident in the 7z iure phase, the praetor could deny the
actio, or, in the case of granting an illegitimate actio, sanctions were provided
for (Pugliese 1958, 28). Thus, in the phrase actio competit, the actio is seen
as the reflection of the claim. Meanwhile, in the phrase habere actionem, the
actio is something that is due because it is provided for by the legal order
and allows one to act, or assert a right against the other party. It is the
will/voluntas of the plaintiff that becomes the norm (Pugliese 1939, 173-179).

There are some texts in the Digest that seem to confirm that Roman jurists
employed the term actio as a synonym for claim, if not right. Regarding real
rights, Celsus, seeking to define property (itself a difficult task), states that it is
what is defended by rez vindicatio.** On the other hand, with respect to obli-
gations, Modestinus clearly refers to the possibility of taking judicial action
against the debtor.

Here, Gioffredi’s assertion is convincing: in a legal system lacking codifi-
cation, it was difficult to think of the precept or the institution that formed
the basis of a relationship (Gioffredi 1980, 234). Instead, it was much easier
to refer to the actio that afforded protection; and the praetorian edict, with
its catalogue of actiones, suggests it. The real difficulty for a Roman, there-
fore, was not the typicality of the actions, but rather making a pre-existing

B See Gai 4.178, 186; Ulp. 28 ad ed. D. 13.7.9.5; Call. 2 ad ed. mon. D. 6.1.50 pr,;
Quint. znst. orat. 3.6.73. In this passage, Quintilian qualifies action as a right.

4 Cels. 18 dig. D. 6.1.49.1: Eum est, quod ex re mea superest, cuius vindicandi ius habeo.
See Gioffredi 1980, 230.

B Mod. 4 pand. D.50.16.108: ‘Debitor’ intellegitur is, a quo invito exigi pecunia potest.
See Gioffredi 1980, 231.
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right under dispute fit into the procedural scheme. The risk was that the
praetor (and, later, the 7udex) would not agree on the link between the case
and the procedural scheme (Brugi 1896, 763).

A plaintiff asserting an unfounded claim was not barred from performing
procedural acts, subject to the possibility of the praetor denying the action and
the judge acquitting the defendant. This does not detract from the fact that the
Roman actio theoretically entailed the power to enforce a single substantive
right that was incumbent on the plaintiff. In some cases, the plaintiff could
choose between several possible courses of action for a legal situation that pre-
sented multiple possibilities for protection. The plaintiff’s will/voluntas in the
choice of action was thus important.

In this regard, Quintilian’s input is pertinent: ‘... habeo ius actionis: non
habes’.1® Discussing ius actionis, he qualifies action as a right. The 7us actionis
is thus the right allowing one to act (ze., the prerogative) and the claim
granted by the legal order to be able to take legal action. We are thus faced
with a locution that encapsulated an abstract concept, but which inherently
carries the potential for the plaintiff’s will/voluntas to become concretely
normative.

4.2. The editio actionis: A meeting point between law and action

Acts of impetus, by which the plaintiff advanced the process towards its final
goal, constituted the plaintiff’s agere (Pugliese 1963, 260). As previously ob-
served, each claim by the plaintiff corresponded to a particular formula,
whether it was already provided for by the edict or granted individually by
the praetor. The actzo is, therefore, the procedural expression of the agere. It
is in this sense that the expressions praetor actionem dat, tribuit or denegat
must be understood. '’

The most crucial moment for the plaintiff was not only that of the /itis
contestatio, where everything is practically accomplished, but that of the ed:-
tio actionts, in which he asks the praetor for the formula of the action (postu-
lare actionem). In most instances, this would lead to the praetor’s granting of
the formula, thus allowing the plaintiff’s will/voluntas to acquire normative

16 Quint. znst. orat. 3.6.73.

Y7 Cic. de part. orat. 99: Atque etiam ante tudicium de constituendo ipso tudicio solet
esse contentio, cum aut sitne actio illi qui agit aut iamne sit aut num iam esse desierit aut
llane lege, hisne verbis sit actio quaeritur. Quae etiamsi ante quam res in iudicium venit
aut concertata aut ditudicata aut confecta non sunt, tamen in ipsis tudiciis permagnum saepe
habent pondus, cum ita dicitur: plus petists; sero petisti; non fuit tua petitio; non a me, non
hac lege, non his verbis, non hoc iudicio.
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force. As has been rightly observed, because a formula was established for
certain cases in the edict, the plaintiff could be said to have a claim to this
concession even before it was granted, provided all the conditions necessary
for the actio were met (Brugi 1896, 760). The claim to the formula thus pre-
ceded the /itis contestatio. When Roman jurists said ‘actio ez competit’ in refe-
rence to the plaintiff, they were thinking of the claim to the concession of the
formula.

The editio actionis, however, constituted a procedural stage within the
formulary process that has not yet been thoroughly studied. * The defendant
being sued had to know what action was being brought against them and
why to decide how to most effectively prepare their defence (Cannata 1982,
139-140). Symmetrically, the plaintiff had to choose the most suitable action
to protect their claim. This choice would inevitably shape the entire devel-
opment of the subsequent trial, unless denegatio actionis by the magistrate.
Regardless, the plaintiff had to indicate the action being brought. The fol-
lowing text from Ulpianus rules out the possibility that ‘edere actionens
could simply consist of informing the defendant of the name of the action
the plaintiff intended to request from the praetor:

Ulp. 4 ad ed. D. 2.13.1 pr.: Qua quisque actione agere volet, eam edere
debet: nam aequissimum videtur eum qui acturus est edere actionem, ut
proinde sciat reus, utrum cedere an contendere ultra debeat, et, si con-
tendendum putat, veniat instructus ad agendum cognita actione qua con-
veniatur. 1. Edere est etiam copiam describendi facere: vel in libello come-
plecti et dare: vel dictare. eum quoque edere Labeo ait, qui producat adver-
sarium suum ad album et demonstret quod dictaturus est vel id dicendo,
quo uti velit.

Where anyone wishes to bring an action, he should give notice; for it
seems most fair that one who is about to bring an action should give notice
so that the defendant accordingly may know whether he ought to admit the
claim or contest it further and so that if he thinks it should be contested,
he may come prepared for the suit, knowing the action by he is sued. 1. To
give notice includes providing a means for taking a copy, the drawing up
and furnishing of a written statement or dictation. Labeo says that a person
also gives notice if he brings his adversary to the tablets proclaiming the

18See: Lenel 1894, 385-392; Schott 1903, 35-45; 1904, 28-43; Wlassak 1904, 169, fn.
1; Wenger 1905, 1960-1967; Pugliese 1963, 353-361; Fernandez Barreiro 1969, 32-43;
1975, 125-144; Lemosse 1975, 45-54; Guarino 1980, 74 fn. 48; Cannata 1982, 139-142;
Buti 1984, 189-220; Gémez-Iglesias Casal 1984, 26-28; Murga Gener 1989, 249-252; Fer-
nandez Barreiro 1990, 78; Lemosse 1991, 298-304; Kaser, Hackl 1996, 220-221; Biirge
1995, 1-50; Varvaro 2023, 89-91.
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edict and points out the action which he is about to dictate or declares the
one which he intends to use (trans. Watson 1985, 58-59).

For Ulpianus, the editio actionis is a ‘condition of the actio’s proceedabil-
ity’ and responds first and foremost to a requirement of fairness (Romeo
2020, 61, fn. 80). Any legal action intended to be exercised had to be explic-
itly stated, and the defendant had to know the action being brought against
them so they could justifiably decide whether to resist. If he decided to pro-
ceed with the litigation, he had to be able to defend themselves. Consequen-
tially, according to Wenger, ‘edere actionem’ means the formal communica-
tion to the defendant of the claim that the plaintiff wants to assert in pro-
ceedings (ze., the substantive subjective right they intend to exercise
(Wenger 1905, 1962-1963).

‘Edere actionens’ in formal proceedings meant to indicate the formzula by
which to ‘procedurally channel’ the action the plaintiff wanted to use to en-
force a claim (Ferndandez Barreiro 1969, 45). As Pugliese observes, the indi-
cation of the procedural formula indirectly reveals the plaintiff’s claim, ren-
dering the latter a reflex manifestation of the former (Pugliese 1963, 360, fn.
64). ‘Edere’ also consists in giving the opportunity to transcribe or to draw
up a written document and deliver it, or to have it drawn up under dictation.
On a residual basis, Labeo states that whoever brings an opponent before
the bar and shows what they intend to dictate or use for the formulation of
a claim also indicates the action. "’

Accordingly, the praetor established the plaintiff’s obligation to edere
actionem (i.e., to make the action explicit). Only upon completion of the
postulatio actionis could the praetor, if the action was successful, follow up
with a decretum of datio actionis, with which the magistrate adhered to the
scheme proposed by the plaintiff (Sciortino 2015, 200-201). According to
some scholars, this procedural phase took place extrajudicially, while oth-
ers hold it was the first moment of the 77 7ure phase before the magistrate. °

In my opinion, this phase seems to mirror the postulatio exceptionis,
which is why I consider it to have formally been part of the process. Accord-
ing to Pugliese, the magistrate, when confronted with the postulatio actionis,
enjoyed discretionary power in his response (Pugliese 1939, 349). He was
not obliged to dare actionem, despite what the zus civile established, but he
was obliged to zus dicere (i.e., to pronounce on the formula proposed by the
plaintiff), authorising the relative /itis contestatio, or opposing it. At the time

9 Ulp. 4 ad ed. D. 2.13.1.1.

2 For the former, see Lenel 1894, 385; Pugliese 1963, 353-361; Fernandez Barreiro
1969, 32-33; Kaser, Hackl 1996, 220. For the latter, see Schott 1903, 35-36; Wlassak 1904,
169, fn. 1.
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of the postulatio actionis, the plaintiff was required to identify the intended
formula in at least one of two ways: orally, by enunciating it so that the defend-
ant could write it down, or by providing them with notes for transcription.

What is of interest here, however, are the effects of this ed:tio, which are
made very clear from an zzcipit of a constitution of Severus and Caracalla,
the continuation of which could be interpolated: ‘Edita actio speciem futurae
litis demonstrat, quam emendari vel mutari licet, prout edicti perpetui monet
auctoritas vel ius reddentis decernit aequitas’.?!

The actio edita reflected the species of future litigation, in which action
can be changed or corrected, as the perpetual edict allowed or as was de-
creed by equity. Consequently, it predisposed the course of the litigation that
led to the judgement. It is evident, however, that the magistrate had the dis-
cretionary power to grant, modify or even deny the actio chosen by the plain-
tiff. The will of the plaintiff was therefore conditional. However, in the pres-
ence of certain conditions, it could lead to the granting of the formzula and a
judgment based on the same formula. As mentioned above, the plaintiff’s
will/voluntas therefore established the status of the parties and became the
rule. While the passage of the constitution was certainly reworked, the sub-
stance indicates that the choices made by the plaintiff from the earliest steps
conditioned the dispute, despite any adjustments made by the praetor or re-
quests from the defendant.

According to Max Kaser and Karl Hackl, the primary function of the edz-
tio was to inform the defendant, enabling them to prepare an appropriate
defence strategy. It therefore did not bind the editor, as the trial could also
take place using an improved formzula or even a different action from the one
announced (Kaser, Hackl 1996, 220-221). This aspect had led previous
scholarship, starting with Otto Lenel, to hold that there were two phases of
editio: one extrajudicial and one taking place 7z zure.?> According to this
model, the plaintiff first had to notify the adversary (first in a freer form, and
then in a legally ‘more armoured’ form) of the action with which they in-
tended to pursue a claim. In the sources, however, direct evidence of this
dichotomy is lacking (Burge 1995, 43). Rather, it was structural considera-
tions based on logical arguments that prompted Lenel to make this distinc-
tion. He believed he could thus resolve certain apparent contradictions in
contemporary doctrine. This made it possible to explain why the title de
edendo in the Album preceded the title de in ius vocando, even though the
editio was supposed to be an integral part of the litis contestatio.

Nonetheless, the fact that the terms editio and edere were used by Roman

21C.2.1.3 (a. 202).
271 enel 1894, 374-392. See also Wlassak 1924, 8, 72-85.
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jurists without any indication of a double meaning (despite their clear opposi-
tion) has caused problems in the literature, as it begs the question of how the
terms were used in everyday practice despite the lack of semantic differentia-
tion. In fact, as Alfons Biirge has shown, the sources on the editio actionis
demonstrate how the parties’ interaction in the phase preceding the /tzs con-
testatio was characterised by a compulsion to engage in a legal qualification of
the claim.? In fact, the sources show that the parties could negotiate the for-
mulation of the object of the lawsuit. Roman jurists indicated this procedure
when they mentioned, for example, that a plaintiff had prepared for multiple
courses of action before finalising the decision at a later stage.

This range of possible strategies is also reflected in the latitude accorded
to the procurator or cognitor. If we dispense with the assumption that there
was a division of the editio, which is not indicated in the sources, it becomes
clearer how the subject matter of the trial was gradually finalised in the in-
teraction between the parties (Biirge 1995, 43).

According to Biirge, whether more importance was given to the will/
voluntas of the parties (based on private autonomy) or more attention was
paid to the actions of the magistrate (which conclude the preliminary pro-
ceedings) is in fact irrelevant (Biirge 1995, 43-44). It remains clear is that the
praetor had the coercive power to deny an action in the event of a defective
editio or unwillingness to undertake an exceptio, which determined the be-
haviour and strategies of the defendant (Biirge 1995, 44). The Roman trial’s
requirement of legal qualification and the obligation to make evidence public
before the final determination of the object of the trial through /#is contes-
tatio indicates two ancient procedural peculiarities that are profoundly alien
to modern models of civil procedure.

4.3. The postulatio actionis, editio actionis and denegatio actionis

From the above, it is possible to clarify what was meant by editio actionis: a
means of formally announcing a claim and therefore notifying others of the
formula with which the plaintiff would proceed (Wenger 1905, 1961). This
was not the concrete formula that would be the subject of the /itis contestatio,
since it did not yet contain the possible exceptions of the defendant, which
implies that it referred primarily to the abstract scheme contained in an edict.
This is confirmed by Cicero, who illustrates how the editio actionis took place
and which indicates that it was the first formal act of the trial (and therefore
not an extrajudicial step):

B TPSulp. 2; TPSulp. 3. See Wolf 1985, 781, fn. 34; Camodeca 1992, 59-60; 1999, 56-
57; Wolf 2012, 34-35. See also Biirge 1995, 43.
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Cic. p. Caec. 7.19: Atque illis paucis diebus, postea guam videt nibil se
ab A. Caecina posse litium terrore abradere, homini Romae in foro denun-
tiat fundum illum de quo ante dixi, cuius istum emptorem demonstravi
fuisse mandatu Caesenniae, suum esse seseque sibi emisse. ..

In the course of the next few days, realizing that nothing could be
squeezed out of Caecina by the threat of a lawsuit, Aebutius formally no-
tified him in the Forum at Rome that the estate of which I have already
spoken and which I showed that the defendant purchased on the instruc-
tions of Caesennia, was his own, bought by him for himself... (trans.
Grose Hodge 1979, 115).

Ebutius, recognising that he could not get anything out of Caecina, notified
him in the Forum of his desire to take legal action to claim his property rights
to the Fulcinianus estate through a rez vindicatio. This text demonstrates how
the will/voluntas of the plaintiff was relevant not only in shaping the proce-
dural dispute, but also in the specific choice of action, which would be the
basis of the formula elaborated by the magistrate in the 7z sure phase once the
respective claims of the parties had been collected. I believe this choice was
binding, as the term ‘denuntiat’ suggests. Whoever proposed the action there-
fore had the power to determine the subject matter of the trial in a way that
was in part binding on the praetor and the judge. It was thus a central choice,
reflected by the fact that there is no title in the Digest that does not discuss
what action was involved (Brugi 1896, 763). A trace of this posture remained
in the Basilikd, where translating the title D. 2.13, De edendo, it says that the
libellus must indicate the action of the traditional list. %

At this point, however, it seems useful to highlight the relationship between
editio actionis and litis contestatio. A constitution from the Severan age is very
interesting in this regard.? The res is not intended to be deduced in the action
when only a simple postulatio is made, or the defendant has been made aware
of the nature of the action before the trial. Thus, there exists a substantial dif-
ference between /itis contestatio and editio actionis. Both are equally manda-
tory, but have little in common.

During the postulatio actionis, the plaintiff determined the most appro-
priate legal action; at this stage, the plaintiff had a claim against the defend-
ant. After the grant of the action by the praetor, the situation changed: the

24Bas. 7.18.1.

Z Impp. Severus et Antoninus AA. ValentiC. 3.9.1 (a. 202): Res i iudicium deducta non
videtur, si tantum postulatio simplex celebrata sit vel actionis species ante tudicium reo cognita.
inter litem enim contestatam et editam actionem permultum interest. lis enim tunc videtur
contestata, cum tudex per narrationem negotii causam audire coeperit, D. k. Sept. Severo III
et Antonino AA. conss.
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plaintiff’s claim was transformed into a real actzo. It thus became protectable
from that moment on and could therefore be made the subject of /#s con-
testatio by the parties. In essence, the magistrate’s approval of the formula
was commonly considered a ‘dare actionens’, meaning that the initial claim
became an actio legally protected by the magistrate and his edict (Gold-
schmidt 1925, 44, 56-59).

It is here important to investigate the role of the praetor in the event of
denegatio actionis. Because the plaintiff’s choice had its own relevance, it is
logical to think that the power to denegare was limited by aequitas. Thus, there
were limits to the praetor’s discretion, since he could not ‘oppose the postulatio
actionis out of pure malevolence towards the plaintiff or for no appreciable
reason’ (Pugliese 1939, 350).

It therefore seems accurate to speak of an obligation to dare actionem
within the boundaries of aequitas. More precisely, this duty was framed by
the body of praetorian norms codified in the edicts. In fact, the praetor was
bound by his own edict and therefore could not deny an actzo promised in
the edict, unless it was due to a lack of meeting the stated requirements or
the intrinsic groundlessness of the reason formulated by the plaintiff with
the postulatio actionis (Pugliese 1939, 350).

5. Legacy of the Roman concept of actio

The above discussion illustrates how the divergent constructions of the con-
cept of action in modern law stem from a contested conception of the Roman
notion of actio. In contemporary law, there is a veritable literature on the con-
cept of action. Of the various disputes, all of which have been listed by Pekelis,
those of interest here concerned the foundational questions of civil procedural
science that may also concern Roman law (Pekelis 1937, 92-93). The two fun-
damental questions here have been whether actio can be understood as a sub-
jective right or whether it constitutes a procedural prerogative reserved exclu-
sively to those who are substantively entitled to enforce a legal situation.

As T have shown, in the Roman legal system, actio was considered a claim
that was protectable by the praetor and entailed the existence of the asserted
legal situation enunciated by the plaintiff through the postulatio actionis and
the related editio actionis. The above passages indicate that the plaintiff’s
will/voluntas acquired normative effect through the granting of the fornula,
which led to the /tis contestatio, the judgement that closed the trial and an
incontrovertible presupposition that implied the authority of the judgement. 2

26Ulp. 2 ad ed. D. 44.2.1; Pugliese 1969, 743-744. Macer. 2 de appell. D. 42.1.63: Saepe
constitutum est res inter alios iudicatas aliis non praeiudicare. quod tamen quandam distinc-
tionem habet ... See also Pugliese 1962, 732, 766-767.



The will in the per formulas procedure in Roman law. The actio 189

Only the praetor could grant the actio within the scope of his discretion.
This implied not only the discretion to withhold protection for situations
grounded in the zus civile, but also the faculty to extend protection to novel
configurations of interests under the zus honorarium. Outside exceptional
cases, the praetor was anchored to his edict, which was a reference and guar-
antee handbook for any Roman citizen. Since there was no legal codification,
the edict, published at the beginning of each praetor’s term in office, allowed
citizens to know the formulae that would be used by the magistrate during
the year.

Modern proceduralists, in constructing the various concepts of action, can-
not detach themselves from its historical Roman genealogical matrix, which
provided the foundation for both zus commune and ius canonicum (Pekelis
1937, 92). Contemporary legal thought thus requires historical study to under-
stand this concept if it is to move beyond the nineteenth century debate on the
notion of Roman actio.?’
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Chapter 9
ERROR AND CONTRACTUAL SYNALLAGMA
IN ULPIAN’S THOUGHT

Sara Galeotti

ABSTRACT: This research examines the tension between the subjective intention
of contracting parties and its objective expression, focusing on the legal remedies
designed to reconcile the mistaken party’s will with the legitimate expectations
of third parties who rely on the external declaration. Special attention is given
to cases of dissent (dissensus) concerning the tes in contracts of sale (Ulp. D.
18.1.9 pr.; D. 18.1.9.2; D. 18.1.14), and to various forms of error related to the
appearance of the merx — including error in corpore, error in materia, and er-
ror in qualitate.

KEYWORDS: Error — Lex contractus — Mistake — Contract of sale.

SUMMARY: 1. Mistake in Roman private law: Rethinking a ‘difficult topic’. — 2.
Protection of the buyer and aliud pro alio. — 3. Error, meaning, choice. — 4. Error
and conventio. - 5. Misrepresentation and dissensus. — 6. The past speaks with its
own voice. — References.

1. Mistake in Roman private law: Rethinking a ‘difficult topic’

While in the very act no one is conscious of the
greatness of bis sin, but later on be sees.

Menandr. fr. 448 K.

Long described as a ‘difficult topic’ by Peter Birks in the notes to one of his
lectures on sale (Birks 2014, 76), the issue of mistake in classical Roman law
has occupied the centre of Romanist discourse for more than a century (Law-
son 1936; Voci 1937; Flume 1951; Wolf 1961; Wieacker 1963; Diesselhorst
1970; Schermaier 1992, 115 ff.; Apathy 1994; Harke 2005; Cardilli 2020, 135).

The theme, moreover, transcends the traditional confines of the disci-
pline, acquiring centrality in 20" century legal theory. Drawing from the Pan-
dektistik and its notion of Rechtsgeschdft, modern jurisprudence has adopted
a markedly voluntaristic conception of the «juridically acting subject», (Voci
1937, 10) assigning to the concept of Irrtum an autonomous normative re-
gime within the broader framework of contractual invalidity (Miquel 1963,
79 ff.; Cardilli 2020, 135, 139 £.).

The axiological shift that accompanied the rise of the conceptual
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framework grounded in Winscheid’s dichotomy between Motzvirrtumn: and
Erklirungsirrtume (Winscheid 1891, 194 ff.) has left a lasting imprint on
scholars of Roman law (Voci 1937, 8; Miquel 1963, 98; Zimmermann 1992,
585 f.; Cardilli 2020, 135 ff.). Even today, much of the literature continues
to grapple with the legacy of a nomenclatural system whose appeal remains
undeniable, yet whose analytical effectiveness in capturing the empirical and
case-based methodology characteristic of the scientia iuris of the Romans re-
mains markedly inadequate.

The reductio ad unitaten undertaken in the wake of Savigny — deeply in-
fluenced by a voluntaristic paradigm — tends to flatten the rich and stratified
landscape revealed by the sources. Far from pointing to a uniform treatment
of error, these texts bear witness to a differentiated, context-sensitive treat-
ment of the phenomenon, one that evolved significantly over time.

Rethinking the problem of mistake in Roman private law (Cardilli 2020,
135) thus entails moving beyond the reified taxonomies that have long domi-
nated scholarly interpretations of juristic solutions. It demands a renewed fo-
cus on elements such as the safeguarding of underlying structure of interests
shaped by the parties within a legal framework governed by Typenzwang —
elements that are inevitably sidelined when the analysis remains confined to a
paradigm centred exclusively on individual voluntas (Cardilli 2020, 137 £.).

That said, my aim here is not to engage with the complex and multifac-
eted body of theory surrounding Irrtum und Rechtsgeschift (Zitelmann 1879)
ot Irrtum bei Vertragsschluss (Diesselhorst 1970; Schermaier 2014), nor to
survey the various positions advanced by leading scholarship on the subject
(Harke 2005, 17 ff.). Such an undertaking would far exceed the scope and
methodological economy of the present inquiry.

What I propose to do, with more modest ambition, is to analyse the com-
plex relationship between consensus and error in Ulpian’s reflections con-
cerning the contract of sale (emzptio venditio) — specifically, the tdpoi through
which he appears to draw a distinction between substantia/materia and qua-
litas when, perhaps responding to a disappointed buyer, he reflects on the
characteristics of the contractual object that prove decisive for identification
of the causa negotii.

2. Protection of the buyer and aliud pro alio

In contracts governed by zudicia bonae fidei — particularly in the contract of
sale — the synallagmatic nature of the structure of the obligational nexus,
which is crucial to both the teleological profile of the agreement and the
configuration of interests from which it originates, finds expression in the
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procedural mechanisms employed to ensure that the causa of the contract is
effectively realized for both parties (Vacca 1994[971, 32; Vacca 1995, 2 1., 18
ff.; Vacca 1998, 146 f., 150; Vacca 1999, 71 ff. and fnn. 15 and 17). This
reciprocity also informs the assessment of the legal relevance of a ‘false’ or
inaccurate or misaligned representation of factual reality — captured by the
prudentes through verbal formulations that are never unequivocal (e.g., aliud
pro alio venisse videtur, de alio sentiam, tu de alio, de alio sensero, tu de alio)’
— from which arises the interest in preserving the typical profile of the eco-
nomic transaction (Frier 1983, 270 and fn. 48).

The procedural and substantive function of good faith (bona fides) un-
derlies the solutions crafted to rationally safeguard the syndllagma of the con-
tract. Defined concretely by legal science through the assessment of the in-
terdependence of reciprocal obligations (Stolfi 2004; Schermaier 2005, 44
ff.), good faith acts as the technical-legal mechanism by which socio-eco-
nomic values are transposed into the contractual domain. Within the judicial
decision-making, it performs a mediating role, bridging abstract legal norms
and the concrete realities of everyday life.

To examine the conceptual role of mistake in Ulpian’s elaboration of con-
sentire (lit. to feel/to perceive jointly) in the context of sale, it is necessary to
begin with a well-known passage. There, the Severan jurist, while illustrating
the remedy available to a dissatisfied buyer, underscores the nuanced com-
plexity of the obligation placed upon the seller. This complexity is embodied
in the idea of rem praestare, understood as the «guarantee of conformity with
respect to any impediment to the peaceful enjoyment of the sold item in ac-
cordance with its economic purpose». This passage marks the culmination
of a layered interpretive trajectory, most likely grounded in the jurispruden-
tial debates of the 1% century AD (Voci 1937, 250 ff.; Medicus 1962, 131 and
154 f.; Apathy 1994, 101 ff.; Vacca 1995, 2 {., 19 f. and fn. 35; Schermaier
1998, 241 ff.; Vacca 1998, 145):2

!See, besides Ulpian in D. 18.1.9.2, Paul. 72 ad ed. D. 45.1.83.1: 8¢ Stichum stipulatus
de alio sentiam, tu de alio, nihil actum erit, and Ven. 1 ad ed. D. 45.1.137.1: 8¢ hominem
stipulatus sim et ego de alio sensero, tu de alio, nibil acti erit: nam stipulatio ex utriusque
consensu perficitur.

2See, e.g., Ulp 1 ad ed. aed cur. D. 21.1.1.9: Apud Vivianum quaeritur, si servus inter
fanaticos non semper caput iactaret et aliqua profatus esset, an nibilo minus sanus videretur.
et ait Vivianus nibilo minus bunc sanum esse: neque enim nos, inquit, minus animi vitiis
aliquos sanos esse intellegere debere: alioquin, inquit, futurum, ut in infinito hac ratione
multos sanos esse negaremus ut puta levem superstitiosum iracundum contumacem et si qua
similia sunt animi vitia: magis enim de corporis sanitate, quam de animi vitiis promitti.
interdum tamen, inquit, vitium corporale usque ad animum pervenire et eum vitiare: veluti
contingeret phrenitikd, quia id ei ex febribus acciderit. Quid ergo est? Si quid sit animi vi-
tium tale, ut id a venditore excipi oporteret neque id venditor cum sciret pronuntiasset, ex
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Ulp. 32 ad Sab. D. 19.1.11.1: Et in primis sciendum est in hoc iudicio
id demum deduci, quod praestari convenit: cum enim sit bonae fidei iu-
dicium, nibil magis bonae fidei congruit quam id praestari, quod inter con-
trabentes actum est. Quod si nihil convenit, tunc ea praestabuntur, quae
naturaliter insunt huius iudicii potestate.

It is important to note that this action extends to everything for which
the parties have agreed to be responsible; for it is an equitable action, and
what can be more agreeable to equity than to give effect to the intentions
of the contracting parties? In the absence of any agreement, the measure
of their responsibility will be the obligations that naturally fall within the
scope of this action (trans. Mackintosh 1892, 157).

At the opening of his commentary on the actzo ex empto, Ulpian sheds
light — through a stratified hermeneutic lens — on the influence exerted by
the parties’ regulatory will in shaping the specific profile of the obligations
incumbent upon the seller. In keeping with the Roman legal perspective, this
reconstruction takes as its starting point what emerges in the context of the
tudicium empti: the initial premise emphasizes the centrality of the agree-
ments concluded at the moment of contract constitution (gzod praestari con-
venit), followed by a pointed invocation of the bonae fidei character of the
actio empti, which requires the judge to assess the debtor’s duty of perfor-
mance according to substantiative standards of fairness and loyalty (Stolfi
2004, 86 ff.; dalla Massara 2007, 281 f., 297 ff.; Cardilli 2008, 39 £.).

The regulatory dimension of what was intended,’ filtered through the
interpretive canon of good faith (bona fides) — which ensures its full imple-
mentation — thus determines both the operative content and the normative
extent of the binding effects.

Particularly significant, within the framework of this analysis, is Ulpian’s
concluding statement: in the absence of specific agreements by the parties

empto eum teneri. 10. Idem Vivianus ait, quamvis aliqguando quis circa fana bacchatus sit et
responsa reddiderit, tamen, si nunc hoc non faciat, nullum vitium esse: neque eo nomine,
quod aliquando id fecit, actio est, sicuti si aliquando febrem habuit: ceterum si nibilo minus
permaneret in eo vitio, ut circa fana bacchari soleret et quasi demens responsa daret, etiamsi
per luxuriam id factum est, vitium tamen esse, sed vitium animi, non corporis, ideogue red-
hiberi non posse, quoniam aediles de corporalibus vitiis loguuntur: attamen ex empto actio-
nem admittit, Pomp. 9 ad Sab. D. 19.1.6.4: 87 vas aliquod mibi vendideris et dixeris certam
mensuram capere vel certum pondus habere, ex empto tecum agam, si minus praestes. Sed
st vas mihi vendidieris ita, ut adfirmares integrum, si id integrum non sit, etiam id, quod eo
nomine perdiderim, praestabis mibi: si vero non id actum sit, ut integrum praestes, dolum
malum dumtaxat praestare te debere. Labeo contra putat et illud solum observandum, ut,
nisi in contrarium id actum sit, omnimodo integrum praestari debeat: et est verum. Quod et
in locatis doliis praestandum Sabinum respondisse Minicius refert.

> See above, Galeotti, particularly 55 ff.
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intended to fill, in a supplementary fashion, the gaps ungoverned by the orig-
inal conventio, one may assert in court any obligation that naturaliter falls
within the operative scope of the actio ex empto. In other words, the Roman
seller could be summoned to court whenever a circumstance arises that ob-
jectively undermines the functional reciprocity inherent the syndllagma, un-
derstood as the functional interdependence of the contractual performances
(du Plessis 2006).

Can a ‘false’ representation of the characteristics of the object sold be
regarded as a circumstance that impedes the realization of the natural con-
tent of the economic transaction? Should the seller be held liable for it? And
if so, under what conditions?

In reconstructing the evolution of the dogmatic parameters underpinning
concrete legal solutions, citing the formzula of the actio ex empto (Lenel 1927,
299) proves particularly useful in tracing the stages of a doctrinal evolution
that begins with an initial understanding of a/zud pro alio as an instance of
objective non-performance, and culminates, in Ulpian, in arguments that
that progressively elevate to the volitional core of the agreement (id quod
actum est):

Quod Aulus Agerius de Numerio Negidio hominem quo de agitur emit,
qua de re agitur, quidquid ob eam rem Numerium Negidium Aulo Agerio
dare facere oportet ex fide bona, eius iudex Numerium Negidium Aulo Age-
rio condemnato; si non paret absolvito.

Whereas Aulus Agerius bought the man who is the subject of the ac-
tion from Numerius Negidius, which matter is the subject of the action,
whatever on account of that matter Numerius Negidius ought to give to
or do for Aulus Agerius in good faith, for the value of that let the judge
condemn Numerius Negidius to Aulus Agerius; if it does not appear, let
him absolve (trans. Birks 2014, 66).

The demonstratio — since A.A. purchased the res from N.N. — compels
the interpreter to assess scenarios in which the buyer has received a good
that does not conform to their expectations. This inquiry is shaped by at least
two fundamental questions: under which conditions can it be affirmed that
the sale was validly concluded? And what must the plaintiff establish in order
to succeed in their claim?

Regarding the first question, it must be assumed that the res (which must
be susceptible of economic circulation) is clearly identified and exists in the
material world — either at the time of the contract’s conclusion or at a future
moment — since the socio-economic function of the contract, which justifies
and sustains the interdependence of reciprocal performances, presupposes
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as a typical effect that the seller transfers to the buyer peaceful enjoyment of
the mzerx that forms the object of the conventio.

The rule nulla venditio sine re quae veneat — «There is no sale without the
thing that is sold» (Pomp. 9 ad Sab. D. 18.1.8 pr.) —, which likely originated
in a period when sales occurred solely for ready money, and which persists in
the consensual contract due to its initial proximity to the act of real convey-
ance, exerted — as will be demonstrated — considerable influence on juristic
reflections regarding mistake in contracts of sale (Miquel 1963, 79; Apathy
1994, 108 ff.). Indeed, the scientia iuris is called upon to determine in which
cases a misrepresentation of the object — especially its material constitution —
may be deemed functionally equivalent to the non-existence or indeterminacy
of the contractual item (res), thereby resulting in the nullity of the transaction
(Lawson 1936, 80 f.; Apathy 1994, 98 ff.; Birks 2014, 77).

Addressing the second question demands an analysis that goes beyond
the content of the demonstratio in the formula, focusing instead on the 77-
tentio (i.e., the claim’s substantive foundation): where a valid conventio ex-
ists, the buyer must ground their claim either in the terms originally negoti-
ated and formalised (id guod actum est) or in consolidated mercantile usage.
These elements delineate the scope of the oportere ex fide bona obligation
resting upon the seller.

Faced with the practical problem of identifying situations in which the
contractual action could be effectively pursued, Roman legal doctrine ini-
tially seems to have relied on the procedural elasticity of the iudicium empti
to address the problem of a/iud pro alio not as a Konsensproblem but rather
as a case of non-performance (the good does not exist) or at variance with
the agreed id quod actum est (the good lacks the promised qualities). The
focus — so it seems to me — was on the performance of the seller’s obligation
viewed through the lens of contractual fairness rather than formal legal in-
tention (Apathy 1994; Vacca 1999, 72 {.; Schermaier 2014, 850 £.).

According to this original approach, the seller should answer under ex
empto for the buyer’s dissatisfaction due to discrepancies between the deliv-
ered good (merx tradita) and what was originally agreed, provided that the
sale was cumz re. If the merx, even in the smallest part, did not exist in nature,
the contract — being void ab initio — could lacked the capacity to ground a
transfer of ownership, and restitution of the price paid (pretzunz) would be
pursued via an action of strict law (condictio), no differently from the case in
which a datio ob rem was not followed by the agreed counter-performance.
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3. Error, meaning, choice

Since the half of the 2" century AD, cases of aliud pro alio began to be ex-
amined through a lens which, while not entirely disregarding procedural im-
plications, appears to transcend a merely procedural framework. A notable
indication of this shift is found in an excerpt from Pomponius (D. 44.7.57),*
not without suspicion of interpolation (Lotmar 2019, 31 and fn. 61; Schia-
vone 2005, 195), where the Antonine jurist highlights error as a form of un-
conscious dissent.

What kind of legal transaction could be conceived — Pomponius suggests,
or even Quintus Mucius (Stolfi 2018), albeit confined to soczetas — if beneath
the facade of an apparent convergence (Konvergenzprozess) there exists a recip-
rocal aliud sentire arising from a distorted cognitive perception of reality, which
permeates the genesis of the legal transaction? The sentire de alio of one party,
contrary to the veritable will of the other, would predictably yield 7zh:l actum.

The verb sentire, which concretely evokes the perceptual realm, when
transposed to an intellectual plane (do opinions not ultimately derive from
sensations?), conveys the notion that no agreement arises unless the parties’
respective legal intentions (voluntates) converge upon a shared object. A de-
viation from the agreed terms, a falsa existimatio, thus becomes juridically rel-
evant even prior to the moment of contractual execution, reaching back to the
foundational moment of the contract itself. The problem of aliud pro alio
would therefore originate from the tension between the subjective representa-
tion and the objective content of the obligation.

This new hermeneutic perspective evidently rests on a conceptual reas-
sessment of consensus, which, moving beyond its role as an organizing cate-
gory in the Gaius-based systematics, becomes an element capable of inte-
grating the contrabere with the expression of an intentional and binding vo-
luntas MacMillan 2010, 14 £.).

The good-faith interpretation of id guod actum est, which delimits the scope
of the oportere obligation, thus requires the jurist to look beyond the mere
words (verba) that embody the parties’ commitment in order to access the
(shared) intention that should underpin the genesis of the contractual bond —
in short, to define the guid upon which the wills have effectively converged
and that therefore affects the substance of the relationship (du Plessis 2006).

Of course, this does not mean that Julian, Marcellus, or Ulpian — among

*Pomp. 36 ad Quint. Muc. D. 44.7.57: In omnibus negotiis contrabendis, sive bona fide
sint sive non sint, si ervor aliquis intervenit, ut aliud sentiat puta qui emit aut qui conductt,
aliud qui cum his contrabit, nihil valet quod acti sit. Et idem in societate quoque coeunda
respondendum est, ut, si dissentiant aliud alio existimante, nibil valet ea societas, quae in
consensu consistit.
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the jurists who paid particular attention to the issue of error in relation to
consent — anchored their responsa in speculative psychology. The primary
reference point remains the contractual action, and the investigation into the
parties’ will serves the purpose of establishing the existence of a shared con-
tent capable of producing binding effects (lex contractus), which governs the
transaction protected as typical.

This progressive refinement in the analysis of guid actum: sit, directed to-
ward unveiling the actual meeting of wills, and this rational mode of inter-
pretation that leads the interpreter beyond the contractual text to focus on
the consensual element, likely originates from a very specific cultural humzus
(Schermaier 2014, 852 f.). More precisely, I refer to the reflection inaugu-
rated by Socratic intellectualism and further developed in Platonic and,
above all, Aristotelian thought on the psychology of human action, particu-
larly concerning the relationship between will (voluntas), knowledge/com-
prehension, and rational choice.’

It is useful, in this regard, to recall what is stated at the beginning of the
third book of the Nicomachean Ethics, where Aristotle examines precisely
the concepts of voluntary and involuntary action:

Since that which is done by force or by reason of ignorance is invol-
untary, the voluntary would seem to be that of which the moving princi-
ple is in the agent himself, he being aware of the particular circumstances
of the action (...). At any rate choice involves reason and thought. Even
the name (Tpoaipeoig) seems to suggest that it is what is chosen before
other things (trans. Ross 2009).°

In Aristotle’s thought, a voluntary action is characterised by a rational
choice concerning the means employed to achieve a specific end, emanating
from an agent who is autonomous in will and fully aware of the concrete cit-
cumstances surrounding the action. While there exists a close connection be-
tween will/voluntas and choice, these notions are not synonymous. Choice is
subsequent to deliberation — a process that refines the simple conscious incli-
nation toward an object (BovAnoig) by subjecting it to the scrutiny of reasoned
judgment (BouAn), entailing a careful assessment of the advantages and disad-
vantages of a given desire (6pe€Lg). Only at the conclusion of this process can
that act of trust in the reliance on the rational self-determination of the subject
occur, which we call ‘choice’ and which leads us to translate an intellectual
movement into physical action. Ultimately, it is in Tpoaipeoig — the hinge be-
tween volition and cognition — that the full juridical and moral appropriation

> See above, Galeotti, particularly 51 ff.
6 Arist. ENIII.1 1111a (20-23)-2 1112a (15-18).



Error and contractual syndllagma in Ulpian’s thought 205

of action by the subject is realised: where the intellect, in other words, becomes
action.

We deliberate not about ends but about means. For a doctor does not
deliberate whether he shall heal, nor an orator whether he shall convince,
nor a statesman whether he shall produce law and order (...). Having set
the end, they consider how and by what means it is to be attained (trans.
Ross 2009).7

Aristotle’s argument is clear and systematic: will is understood as ration-
ally structured desire, insofar as it identifies and is directed toward an end,
whereas Tpoaipeoig entails a calculated deliberation focused on the means
appropriate to achieving the identified objective. Given that the ultimate
goal of human life is happiness, there exists an intermediate level at which
the specific aims of each practical discipline are situated — for instance, the
healing of the patient in medicine, persuasion in rhetoric, and the govern-
ance of citizens in politics — these ends are realised through the rational se-
lection of appropriate means. To choose poorly, that is, to fail to adequately
weigh the foreseeable consequences of one’s actions, is to move away from
the attainment of the goal and, if harm is caused to others, to incur legal and
moral liability. It is important, however, to distinguish between two cases: one
in which error derives from the agent’s negligent failure to account for all rel-
evant circumstances; and another in which such circumstances remain un-
known to the agent with no culpable omission. In this latter scenario, the event
caused cannot be said to express the agent’s true will (Manthe 1996, 5 f.).

Building on these premises, Aristotle’s theoretical framework articulates
a conception of justice (Stkatoovvn) that is both distributive and corrective
(Manthe 1996, 3 f.) — an understanding that profoundly influenced Roman
legal thought and is epitomized in the well-known maxim, attributed notably
to Ulpian among others, ® suum cuique tribuere (Manthe 1996, 1 ff.; Santucci
2018, 63 ff.; Santucci 2024, 75 f.).° The essence of justice lies in rendering to
each individual what is due according to law and equity, whether honors or
burdens, rewards or punishments (d’Ors 1953, 284 f.; Villey 1956, 364 f.;
Falcone 2007, 136 ff. and fn. 7; Santucci 2024, 75). In this context, sanction-
ing voluntary actions that cause harm to another member of the community

7 Arist. EN II1.3 1112b (10-16).

8Ulp. 1 reg. D. 1.1.10 pr.: lustitia est constans et perpetua voluntas ius suum cuique
tribuendi. 1. luris praecepta sunt haec: honeste vivere, alterum non laedere, suum cuique
tribuere; Triph. 9 disput. D. 16.3.31.1: ... Et probo hanc esse iustitiam, quae suum cuique
ita tribuit, ut non distrabatur ab ullius personae iustiore repetitione.

?See above, Galeotti, particularly 51 f., 61 ff.
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serves to rectify a disturbance which, if left unchecked, would threaten social
harmony.
As Aristotle further elaborates in the Nzcomzachean Ethics:

But in associations for exchange this sort of justice does hold men to-
gether — reciprocity in accordance with a proportion and not on the basis
of precisely equal return. For it is by proportionate requital that the city
holds together. Men seek to return either evil for evil (...) or good for
good — and if they cannot do so there is no exchange, but it is by exchange
that they hold together (trans. Ross 2009). °

In Aristotle’s ethical framework, justice governs a relational syntax in
which the structure of human agency is central, characterized by the inter-
play between principles and the circumstances surrounding the act. Will/vo-
luntas, whose role in the determination of conduct is subordinated to ra-
tional cognition in the governance of conduct, does not constitute a psychic
function independent from cognition: as Aristotle suggests, one cannot velle
without knowing. Consequently, one who is ignorant — provided such igno-
rance is not self-imposed — cannot be regarded as having ‘truly’ willed.

When Pomponius declares the voluntas errantis to be null, ! or when Jul-
ian, in addressing the modifiability of jurisdictional competence, identifies
error as a limit to the binding effects of the parties’ agreement, 2 are they not,
in effect, appealing to the Aristotelian understanding of &paptia as
Tapaloylopds — a cognitive process that, by deviating mapd tov Adyov, fails
to culminate in an act of true understanding (yv®aoig)?

This possibility cannot be excluded. Nevertheless, the weight of philo-
sophical influence — at most a resource, not a normative methodology, for
the learned jurist — must not be misunderstood. The shift from an znzerpre-
tatio of contractual acts based strictly on verbal expression to one centered
on mens et voluntas, though certainly nurtured by the intellectual humzus out-
lined above, ultimately unfolds within the heuristic and discursive strategies
internal to the scientia iuris. That is to say, it unfolds through processes of
juridical typification that convert raw events into legal categories, abstracting

10 Arist. EN V.5 1132b (31-36)-1133a (1).

U Pomp. 34 ad Sab. 39.3.20: Sed hoc ita, si non per errorem aut imperitiam deceptus
Suerit: nulla enim voluntas errantis est.

2Ulp. 2 omn. trib. D. 2.1.15: Nec enim ferendus est qui dicat consensisse eos in praesi-
dem, cum, ut Iulianus scribit, non consentiant qui errent: quid enim tam contrarium con-
sensui est quam error, qui imperitiam detegit?; Ulp. 3 ad ed. D. 5.1.2 pr.: ... error enim
litigatorum, ut lulianus quoque libro primo digestorum scribit, non habet consensum. See
also Plat. Rep. 1330a-332c; Cic. de inv. 2.160, and Reth. ad Her. 3.2.3.
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them from their empirical contingency. In its development as a scientific dis-
course, the juridical culture of the first two centuries of the Common Era
could not ignore the vitality of contemporary philosophical debate surround-
ing what we might call a Willenstheorie, and thus inevitably engaged with its
themes and questions (Schermaier 2014, 848 f., 852 f.).

The identification of the origin of a given conceptual nucleus — such as
the notion of conscious volition as the foundation of individual responsibil-
ity, in both juridical and ethical dimensions — constitutes only the starting
point of the inquiry. Once its provenance has been established, what be-
comes crucial is the reconstruction of the function and semantic density that
such an element acquires within the theoretical horizon and argumentative
structure of the discourse in which it is employed.

To paraphrase Plutarch, it is not enough to appropriate Peripatetic cate-
gories and logical frameworks to be a philosopher; ?* yet that very terminol-
ogy and those frameworks can be integrated into juridical reasoning, con-
tributing to the development of novel conceptual paradigms (Schiavone
2005, 162 f.). One such example, as will be examined, is found in Ulpian’s
reflection on error in the context of enzptio venditio.

4, Error and conventio

In Ulpian’s conception of contrahere, shaped on the one hand by the con-
sensualism of Pedius and on the other by the causalism of Aristo (Schiavone
2005, 359), error becomes relevant insofar as it concerns an essential compo-
nent of the contractual structure the parties intended to establish. If one or
both parties hold a mistaken understanding of reality that prevents the real-
ization of the contract’s typical purpose, the agreement is incapable of pro-
ducing valid binding effects.

Given that the defining causa of enzptio venditio lies in the reciprocal ex-
change of a res for a price, it is essential that the parties reach agreement on
both the object and the price. As Ulpian aptly observes, however, such agree-
ment presupposes a preliminary intellectual operation — consentire, that cog-
nitive process by which the will is brought into harmony with understanding:

Ulp. 4 ad ed. D. 2.14.1.3: Conventionis verbum generale est ad omnia
pertinens, de quibus negotii contrahendi transigendique causa consentiunt
qui inter se agunt: nam sicuti convenire dicuntur qui ex diversis locis in

B Gell. 9.2.4: “Video,” inquit Herodes, “barbam et pallium, philosophum nondum vi-
deo...”; Plut. Quaes. Conv. 7.6.3 (709b).
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unum locum colliguntur et veniunt, ita et qui ex diversis animi motibus in
unum consentiunt, id est in unam sententiam decurrunt.

Conventio (literally, ‘coming together’) is a general word covering all
things agreed to by those who deal with one another in order to contract
and transact affairs. People who are gathered and come from different
places to one place are said to ‘come together’ (convenire), and they re-
semble those who from different mental impulses agree on one thing, z.e.,
come to one way of thinking (trans. Frier 2021, 7).

The term conventio, defined as «that upon which those who undertake acts
between themselves in order to contract or settle agree», denotes precisely the
product of an inner convergence of juridical consent among multiple parties —
a meeting of minds. Ulpian’s metaphor emphasizes the tangible, almost mus-
cular concreteness of this movement: individuals conveniunt, he writes, when
they move from diverging intentionalities toward a shared judgment, much
like travellers coming from different places who ultimately arrive at the same
point (Frier 2021, 7; Falcone 2019, 203).

More precisely, Ulpian’s emphasis on the unum as the objective outcome
of consentire reveals a distinctive focus not so much on consensus as an or-
dering category to be contrasted with other structural elements of the con-
tract — such as the res, the verba, or the litterae — but rather on the internal
substantia of the consensual act itself. This act is conceived as a perfect align-
ment between the parties’ perception and volition, a moment in which in-
tention (voluntas) and understanding fully coincide in a moment of juridical
unity/unification (Falcone 2019, 211).

As previously noted through the citation of Julian’s dictumz, it is especially
from the 2" century AD onward that scientia iuris begins to articulate the
phenomenon of error in terms of an opposition between consensus/consen-
tire (shared intention) and dzssentire (disjunction of wills) — that is, based on
the presence or absence of an actual uniformity, or more precisely, a unity of
will and perception between the contracting parties. This dichotomy is de-
veloped, among others, by Ulpian with respect to any element of the con-
tractual content, including — at a preliminary level — the very recognition of
the contractual typus 7 fieri.

On this point, a particularly significant textual reference can be found in:

Ulp. 28 ad Sab. D. 18.1.9 pr.: In venditionibus et emptionibus consensum
debere intercedere palam est: ceterum sive in ipsa emptione dissentient sive
in pretio sive in quo alio, emptio imperfecta est. Si igitur ego me fundum
emere putarem Cornelianum, tu mibi te vendere Sempronianum putasti, quia
in corpore dissensimus, emptio nulla est. Idem est, si ego me Stichum, tu
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Pamphilum absentem vendere putasti: nam cum in corpore dissentiatur, ap-
paret nullam esse emptionenm.

In sales and purchases it is obvious that agreement (consensus) must
occur. But the sale is incomplete if they disagree on (the fact of) the pur-
chase itself, or on the price, or on something else. Therefore, if I thought
that I bought the Cornelian farm and you thought that you sold the
Sempronian, there is no sale because we disagreed on the object of sale
(zn corpore). Likewise, if I thought (I purchased) Stichus, and you that
you sold the absent (slave) Pamphilus; for since there is disagreement on
the object of sale, there is clearly no sale (trans. Frier 2021, 205).

Ulpian develops the problem of the divergence between the parties’ wills
through a refined semantics of sentire — articulated in terms of consensus and
dissentire — offering an interpretive key that reaches to the very core of con-
tractual dynamics (Flume 1951, 248 ff.; Frier 1983, 259 ff.; Zimmermann
1992, 587 ff.). As the outcome of an intellectual process, convenire always
entails a reductio ad unitatem of individual intentions. If the wills of the parties
deviate independently — that is, if they err, in the strict sense — there can be no
idem sentire that may constitute a valid lex contractus, whether this pertains to
the identification of the contractual type or to a particular element of the
broader configuration of interests expressed therein (Zimmermann 1992, 588;
Schanbacher 2011, 532. Contra Wolf 1961, 23 ff., 99 f., 135 f.).

What, then, occurs when there is disagreement regarding the determina-
tion of the object of sale — when the subjective presupposition of conventio
is absent, namely the formation of a shared perception and intentional align-
ment (consensus) between the parties concerning the item to be exchanged
for a price?

In the case discussed by Ulpian, the buyer intends to acquire a specific
tract of land (or a particular slave), while the seller intends to alienate a dif-
ferent one; since there is no convergence on the same res, their sentire is in-
capable of generating any binding effect under legal order, as the discord
directly affects the causa of the contract itself (Frier 1983, 261 f.). One might
say that neither party truly manifests a legally relevant voluntas toward the
transaction as structured, since neither can derive any utility from it. In other
words, the issue arises upstream of the identification of the object to be trans-
ferred — a necessary condition for the synallagmatic contract to possess the
economic and social content that the legal order protects — and instead in-
volves how the parties perceive and engage with the material reality (Zim-
mermann 1992, 589).

It will not escape the reader’s attention that the scenarios addressed by
Ulpian presuppose, albeit implicitly, the material absence of the object of the
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transaction (Harke 2005, 27; MacMillan 2010, 19 £.). What rendered the ar-
chaic cash sale — rooted in a demand for physical immediacy — ultimately
unworkable resurfaces in the context of the consensual contract: although
the actual presence of the object is no longer requisite, the absence of a
shared intellectual framework renders genuine agreement equally unattaina-
ble (Wolf 1961, 47 f.; Frier 1983, 262 f.). At that point, it matters little
whether the misunderstanding stems from excessively vague declarations
(Pringsheim 1935, 363; Flume 1951, 246 ff.) or whether the error is unilat-
eral: expressions such as putare emere or putare vendere describe intentions
that, if they fail to converge on the same object, cannot generate any contrac-
tual bond capable of producing binding legal consequences (Wolf 1961, 44
ff.; Wieacker 1963, 389 ff.; Wunner 1964, 163 ff.; Frier 1983, 261 {.; Zim-
mermann 1992, 589 £.).

The shift in the hermeneutic paradigm, which now places greater empha-
sis on the volitional and cognitive dimension encapsulated in the concept of
conventio, nonetheless remains embedded — let it be duly noted — within a
private law system governed by the Typenzwang.'* Moreover, the transition
from mancipatio to emptio venditio does not alter the fundamental economic
rationale of the contractual scheme, which remains the exchange of a speci-
fied thing for a price.

5. Misrepresentation and dissensus

There are instances in which the precise identification of the res proves in-
sufficient to secure the fulfilment of the interest structure embedded in the
contract. This occurs when specific qualities of the purchased good — re-
garded as essential for the constitution of the contractual causa and pre-
sumed by one or both parties to be present — are in fact absent (Zimmermann
1992, 592 1.).

Notably, when the mistake is predominantly unilateral — as is frequently
the case with the buyer — it raises the question of how to reconcile the pro-
tection of the enzptor (who fails to derive the intended benefit from the trans-
action due to the absence of expected qualities) with the imperative of pre-
serving the structural integrity of the contractual relationship.

An important precedent for what will later become Ulpian’s reflection on
this matter can be found in Julianus:

Iul. 3 ad Urs. Fer. D. 18.1.41.1: Mensam argento coopertam mibi

14\With regard to testamentary provisions, see Beghini, in this book.
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ignoranti pro solida vendidisti imprudens: nulla est emptio pecuniaque eo no-
mine data condicetur.

You unknowingly sold me, also unaware, a silver-plated table as a
solid one: there is no sale and money paid on this account can be recov-
ered by a condictio (trans. Frier 2021, 211).

The jurist describes a scenario in which both parties are mistaken as to
the material composition of the mzerx: the buyer intends to acquire a solid
silver plate; the seller, due to his own negligence (Galeotti 2025), believes he
has provided such an item, which is later revealed to be merely silver-plated.
Julianus concludes that the enzptio must be considered null and void, and
that the buyer is entitled to an action at strict law to recover the price paid.

According to the jurist’s reading, a shared error concerning the charac-
teristics of the object of sale (res) would appear to produce the same effects
as a venditio sine re: although the parties’ wills do formally converge, the
transaction is devoid of causal efficacy, since the contract — concluded over
something that does not exist (the solid silver plate) — is incapable of pro-
ducing the typical effects of the transaction. The error, one might say, under-
mines the causal consensus, turning it into an illusory consensus (Schanbacher
2011, 524 ff.; Schermaier 2014, 855).

In my view, however, Julianus’ — or perhaps rather Urseius’ (Guarino
1946, 48 ff.; Paricio Serrano 2023, 60; Galeotti 2025) — opinio should not be
understood as a general treatment of error in materia or substantia, but rather
as a more nuanced reflection on the objective dimension of the causa under-
pinning the synallagmatic structure of the contract. Specifically, it concerns
the ability of the sudicium empti (more precisely, the shaping of the conden:-
natio ex fide bona) to uphold the contractual equilibrium in accordance with
the criteria of bonum et aequum. Should the contractual remedy be available
even in the absence of dolus in contrahendo, where the deception arises solely
from the item’s appearance and results in the delivery of a materially differ-
ent or inferior good from what the buyer had anticipated?

There is, undoubtedly, no single definitive answer: only a constellation of
factual elements that the interpreter must examine in order to construct a
solution consistent with the corpus of responses previously developed in
analogous cases.

The assessment is therefore guided by a series of diagnostic questions
aimed at capturing the context: Did the #zerx present misleading attributed?
Could a reasonably attentive buyer or seller have perceived its actual com-
position? Was the essence of the item detectable through the exercise of rea-
sonable care?

In the case at hand, we are dealing with a plate which, at first glance,
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appears to be made of solid silver. As Julianus characterizes the enzptor as
ignorans, we may infer that the error was not reasonably avoidable. Con-
versely, the seller’s mistake seems attributable to culpable behaviour (zzpru-
dentia): perhaps he possessed the means to ascertain the actual composition
of the res, yet behaved carelessly; perhaps he could have consulted an expert,
but failed to do so. What is certain is that he preferred to rely on appear-
ances, without verifying the substantial composition of the item (Galeotti
2025).

The position in which the venditor of the plate finds himself is thus dif-
ferent both from that of a fraudulent seller (quz sciens vendidit...), and from
that of the innocent seller of a defective item (guz ignorans vendidit...): in
the latter case, after all, the buyer’s failure to obtain the expected benefit
from the transaction could not be traced to the vendor’s conduct (Flume
1934, 329; Medicus 1962, 130; Vacca 1999, 91 {f.).

The Roman jurist’s perspective is best appreciated by transitioning from
substantive to procedural analysis.

Suppose the sale (emzptio) was considered valid, and that the zmprudens
merchant of D. 18.1.41 was sued under the actio ex empto for having failed
to correctly identify the material composition of the plate: if his ‘lightness’
(ze., negligence) were deemed dolus in contrahendo,'® he could face a con-
demnatio for the amount of the id quod interest emptoris non decipi (Tala-
manca 1993, 440 ff.). He would thus have been required to pay the buyer a
sum greater than the price he had received, while, since the validity of the
transfer remained unaffected, the 7zerx would have remained with the pur-
chaser.

No matter how reprehensible the merchant’s conduct appear from the
standpoint of virtus or fides (Schulz 1934, 151 ff.), even the strictest Stoic
would have acknowledged that the result fell short of the principles of bonun:

B Ulp. 32 ad ed. D. 19.1.13 pr.: lulianus libro quinto decimo inter eum, qui sciens quid
aut ignorans vendidit, differentiam facit in condemnatione ex empto: ait enim, qui pecus
morbosum aut tignum vitiosum vendidit, si quidem ignorans fecit, id tantum ex empto ac-
tione praestaturum, quanto minoris essem empturus, si id ita esse scissem: si vero sciens
reticuit et emptorem decepit, omnia detrimenta, quae ex ea emptione emptor traxerit,
praestaturum ei: sive igitur aedes vitio tigni corruerunt, aedium aestimationem, sive pecora
contagione morbosi pecoris perierunt, quod interfuit idonea venisse erit praestandum.

16See Pomp. 9 ad Sab. D. 19.1.6.4: Si vas aliquod mihi vendideris et dixeris certam
mensuram capere vel certum pondus habere, ex empto tecum agam, si minus praestes. Sed
st vas mihi vendidieris ita, ut adfirmares integrum, si id integrum non sit, etiam id, qguod eo
nomine perdiderim, praestabis mibi: si vero non id actum sit, ut integrum praestes, dolum
malum dumtaxat praestare te debere. Labeo contra putat et illud solum observandum, ut,
nisi in contrarium id actum sit, omnimodo integrum praestari debeat: et est verum. Quod et
in locatis doliis praestandum Sabinum respondisse Minicius refert.



Error and contractual syndllagma in Ulpian’s thought 213

et aequum, given that the seller endured a financial detriment wholly dispro-
portionate to his actual actions.

Nor, for that matter, would requalifying the seller’s zzzprudentia as mere
ignorantia yield a fairer result. If the plate — despite its lesser intrinsic value
— had been deemed fit for ordinary use, and no express warranty had been
given by the merchant (Talamanca 1993, 414 {. and fn. 1155, 442, fn. 1443 e
1445; Schermaier 2005, 42 f.; Vacca 2007, 171 f.; Frier 2021, 298), the buyer
could not claim breach of the seller’s duty to ensure full availability and us-
ability of the item sold (habere licere).

Even assuming the buyer were granted the actio empti on grounds of the
good’s «lack of integrity» (Talamanca 1993, 445 and fn. 1467; Vacca 1999,
93 f., fn. 56, 101 ff.; Vacca 2007, 169 ff.), the vendor’s liability would be
limited to compensating the difference between the pretzum paid and the
amount that would have been paid had the defect been known. This would
result in a reduced profit margin for the seller, reflecting the buyer’s dimin-
ished interest in the transaction. Nevertheless, the negligent seller would still
retain a certain — albeit modest — gain from the deal.

Conversely, the emzptor, having overpaid for an inferior good, would not
only suffer a financial loss, but would incur both an economic loss and a
qualitative disappointment (Galeotti 2025).

The fact that the imbalance arising from the failure of reciprocal perfor-
mance could not be rectified through a good faith interpretation of the con-
tract — specifically, by leveraging the flexibility inherent in the condemnatio
under the actio empti — would hardly have escaped Julian’s notice. In re-
flecting on the causa of the synallagmatic exchange and the remedial op-
tions available, the jurist may well have deemed nullity a preferable course
to preserving the economic transaction (Frier 1983, 265, 267).

It should be noted, however, that the outcome would likely have been
different had the discrepancy between the market value of the good and the
price paid worked to the buyer’s advantage — for example, if a plate sold as
silver-plated had turned out to be solid silver. In such a case, the issue pre-
viously discussed — namely, the imputation of the consequences of one
party’s imprudentia to the non-negligent counterpart — would not have
arisen: in accordance with the principle of suum cuique tribuere (Betti
1942[471, 144 and fn. 15; Betti 1962, 270, 333, 338, 384; Santucci 2024, 70
ff.), the merchant — having set the pretium himself — would have had no one
to blame but his own carelessness (Frier 2021, 195 £.).

If correct, this reconstruction would demonstrate how the reflection on
the issue of common error (in materia/substantia) followed a substantially
coherent development from Julian to Ulpian (Galeotti 2025, 378 ff.):
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Ulp. 28 ad Sab. D. 18.1.14: Quid tamen dicemus, si in materia et quali-
tate ambo errarent? Ut puta si et ego me vendere aurum putarem et tu
emere, cum aes esset? Ut puta coberedes viriolam, quae aurea dicebatur,
pretio exquisito uni heredi vendidissent eaque inventa esset magna ex parte
aenea? Venditionem esse constat ideo, quia auri aliquid habuit. Nam si
inauratum aliquid sit, licet ego aureum putem, valet venditio: si autem aes
pro auro veneat, non valet.

But what will we hold if both parties are mistaken on the material and
a characteristic (7zateria et qualitas)? For example, if I thought that I sold,
and you that you bought, gold, when it was (in fact) bronze? For instance,
co-heirs sold to one heir, for a substantial price, a bracelet said to be of
gold, and it was (subsequently) found to be mostly bronze? It is settled
that there is a sale because it had some gold. For, if something is gilded,
the sale is valid even if I thought it (solid) gold; but if bronze is sold as
gold, it is not valid (trans. Frier 2021, 211).

In my humble assessment, the case of the gold-plated bracelet — believed
to be, and sold as, gold — only apparently constitutes a sort of overruling (Cor-
nioley 1968, 280 ff.; Zimmermann 1992, 595; Frier 2021, 211) of Julian’s
opinio; nor is it necessary to invoke «abstract philosophical considerations»
(Talamanca 1993, 327 f.) to explain its rationale — at least not as a guiding
principle (Schanbacher 2011, 528 ff.).

In the case examined by Ulpian, both seller and buyer appear to have
been unaware of the actual material composition of the 7zerx, whose accurate
classification in light of its typical economic function within market ex-
change, plausibly as personal ornamentation — would not have been compro-
mised by the presence of a lesser amount of precious metal than the parties
had anticipated. The lower intrinsic value of the viriola (gold-plated rather
than solid gold) would, however, have implied a market price substantially
below that which was agreed upon.

The subsequent discovery of this discrepancy, while not retroactively un-
dermining the contractual causa, nonetheless raised the issue of the objective
imbalance between the correlative performances arising from the contract of
sale (emzptio venditio).

Building on what had already been suggested by the jurisprudence of the
Hadrianic age (Vacca 2007, 170 ff.), it is therefore plausible to assume that
the actio empti would, where appropriate, have been granted to allow the
disappointed buyer to recover part of the price paid (Zimmermann 1992,
589): should the defect in the good prove such as to diminish its market
value, it would have been contrary to the standards of aequitas embedded
within the legal order for the seller — even if without fault — to be unjustly
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enriched. At the same time, it would have appeared equally unfair to nullify
the effects of the contract altogether, thereby depriving the good-faith seller
of even a minimal profit.

If, however, the bracelet contained no gold whatsoever — and given that
the precious nature of the item represented a decisive factor in the structure
of interests the emzptor sought to realise through the contract of sale — the
alternatives offered by the condemnatio in the iudicium bonae fidei would not
have sufficed to resolve the matter equitably: the buyer would have received
too much (in the event of a condemnatio for the id quod interest against the
merchant), or too little (if the seller were ordered to pay only the difference
in market value).

«There is no contract without a shared content — that is, without an object
upon which the parties have reached an idem: sentire», states Ulpian. It fol-
lows that an agreement concerning a 7zerx unfit to realise the typical causa of
sale (the exchange of a thing for a price) because it is fa/sa — in the logical
and ontological sense of ‘not being’ — would likewise be incapable of gener-
ating obligations (Schermaier 1992, 130). To bind the parties to their mutual
misapprehension would entail an irreconcilable conflict both with the prin-
ciple that ties the validity of the emzptio venditio to the existence and market-
ability of the res (Flume 1951, 249 {f.), and with the notion of 7ustitia imma-
nent in the positive legal order — a standard plausibly grounded in an ethical-
epistemological model that excludes liability for unintentional deception.

Why, then, invoke Aristotle at this point — especially when, as I believe
has been demonstrated, the solution offered by Ulpian arises entirely from
internal legal reasoning?

For now, I might respond that, insofar as the zudicium ex empto permits
the development of a «logic of equity and plausibility», it should not be sur-
prising if arguments that resonate with shared meanings — precisely because
they are rooted in a zeitgebundene Weltsicht — also underpin Ulpian’s inter-
pretation of the contract of sale (Schermaier 1992; Schermaier 2014, 857).

The analysis of another fragment, in which the Tyrian jurist engages with
the problem of error concerning the material composition of the mzerx,
should help to clarify more precisely what I mean.

The idea that the intrinsic qualities of the good being sold must be cor-
rectly represented by the parties — on pain of nullifying the economic trans-
action, insofar as such qualities affect the causal determination of the con-
tractual syndllagma — forms the core of:

Ulp. 28 ad Sab. D. 18.1.9.2: Inde quaeritur, si in ipso corpore non erra-
tur, sed in substantia error sit, ut puta si acetum pro vino veneat, aes pro
auro vel plumbum pro argento vel quid aliud argento simile, an emptio et
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venditio sit. Marcellus scripsit libro sexto digestorum emptionem esse et
venditionem, quia in corpus consensum est, etsi in materia sit erratum. Ego
in vino quidem consentio, quia eadem prope oOoia est, si modo vinum
acuit: ceterum si vinum non acuil, sed ab initio acetum fuit, ut émbamma,
aliud pro alio venisse videtur. In ceteris autem nullam esse venditionem
puto, quotiens in materia erratur.

If there is no error as to the thing itself but rather a mistake as to sub-
stantia, is there emptio-venditio or not? As where vinegar is sold for wine,
bronze for gold or lead, or something else similar to silver, for silver. Mar-
cellus in book 6 of his Digesta says the sale holds good, because there is
consensus as to the thing itself though error as to the materia. 1 myself
agree as to the wine since the essence is the same, at least if the vinegar
was indeed soured wine. Yet if it was not sound wine but vinegar ab -
tio, one thing would seem to have been sold for another. For the rest I

think the sale is void as often as there is a mistake as to material (trans.
Birks 2014, 77 £.).

The fragment presents, among other scenarios, the case of someone who
purchased the liquid contained in certain vessels believing it to be wine, only
to later discover it was vinegar. According to Marcellus, there would be no
reason to question the validity of the sale once agreement had been reached
regarding the mzerx — namely, the wine jars. By invoking a term that, on a
concrete level, most closely evokes the notion of tangible substance, !’ the
Antonine jurist appears to privilege the guid actum over the effectun:: in his
view, the fact that the contents of the vessels (the corpus subject to the sale)
turned out to be of inferior quality than presumed would not undermine the
‘causal consensus’.

Ulpian, following a line of thought that originates with Aristo and draws
from the Aristotelian model a notion of syndllagma not confined to the ob-
jective structure of the contract but rather centred on its rebalancing func-
tion (Schiavone 2005, 359), appears — at least to my reading — to privilege the
configuration of interests embodied in the conventio. He thereby conditions
the validity of the sale on the attainment of an outcome aligned with the eco-
nomic function of the contract. Ulpian thus introduces a significant distinc-
tion: it is one thing for the vinegar to result from the natural fermentation of
the original product (Frier 1983, 268 ff.; Zimmermann 1992, 592; Apathy
1994, 147 f.); quite another for it to be the condiment known as émbamima,

7See Lucr. 1.304: tangere enim et tangi, nisi corpus, nulla potest res; Sen. ep. 106.4:
Bonum facit; prodest enim; quod facit corpus est. Bonum agitat animum et quodam modo
format et continet, quae [ergo] propria sunt corporis. Quae corporis bona sunt corpora sunt;
ergo et quae animi sunt; nam et hoc corpus est.
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an entirely artificial substance. In the former case, Marcellus’ responsum
would be correct — there would be a correspondence between the 7zerx de-
livered, though of inferior quality, and the one agreed upon (Schermaier
2014, 855). In the latter, however — resembling the situations addressed in
D. 18.1.9 pr. or D. 18.1.14 (the bronze bracelet sold as a viriola aurea) — the
proposed solution would not lead to an equitably satisfactory outcome.

6. The past speaks with its own voice

As clearly shown by the foregoing analysis, Ulpian assigns equal importance
to the agreement on the material composition of the object as to its mere
identification, recognizing that the substantia of the merx can fundamentally
alter its socio-economic function and, in doing so, bear significant conse-
quences for the synallagmatic causa. Consequently, it becomes imperative to
establish clear evaluative criteria that go beyond mere contingency, provid-
ing the interpreter with concrete reference points for determining the ‘real-
ity’ of a res. This determination, in turn, is pivotal in shaping the legal effects
of error within the contractual framework.

Ultimately, addressing the philosophical inquiry into «what makes a thing
that thing?» becomes a necessary precondition for any coherent juridical as-
sessment.

Especially in D. 18.1.9.2, although the topical nature of the argument is
beyond doubt, the terminology employed by Ulpian reveals a clear connec-
tion with the dialectic between essence and accidents, which lies at the core
of Aristotelian metaphysics (Wolf 1961, 139 ff.; Nicholas 1962, 178; Scher-
maier 1992, 153; MacMillan 2010, 20; Schermaier 2014, 856. Contra Schan-
bacher 2011, 536 ff.). The importance attributed by the jurist to error in sub-
stantia (ot materia), at least, emerges subtly from his recourse to the term
ovoia, arguably more appropriate than its Latin equivalent to express the
ontological dimension of the proposed solution. As the first of Aristotle’s
categories, oVoia designates the ‘guzdditas’ the primary nature of a thing con-
sidered ‘in itself’ (ka®’artd). From this perspective, the vocabulary em-
ployed by Ulpian is not merely a description of material data but a valorisa-
tion of the intellectual process accompanying the identification of the object
of negotiation through the abstraction of the «constants of its being». As
demonstrated, in the absence of an idem: sentire regarding the res, the object
of the sale may be said to be legally non-existent; the same conclusion, how-
ever, does not necessarily follow in cases of dissent concerning the qualitas,
which merely predicates or specifies contingent attributes of the underlying
substance.

These cursory references to the Peripatetic tradition are not intended —
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as previously emphasized — to suggest that philosophy provides a diagnostic
tool for the prudens iuris (Harke 2005, 49). Rather, what Ulpian seems to
pursue is the conceptual form, articulated in Aristotelian thought and situ-
ated beyond the strict boundaries of legal dogmatics: a cognitive construct
capable of expressing an immutable and unambiguous «state of being»,
whose heuristic utility sustains the development of a distinctly juridical rea-
soning (Miquel 1963, 94 ff., 99).

Striking a balance between opposing demands through the concrete de-
termination of the criteria of bonum and aequun: would not be possible with-
out a skilful and consistent recourse to shared premises. As an interpreter of
the Zeitgeist in terms of selecting the tools to exercise his directive action,
the jurist both shapes and is shaped by the sociocultural context within
which he operates.

«To explain Ulpian by Ulpian (and Aristotle)», !® in conclusion, appears to
me the only viable path for reconstructing the jurist’s reflection on error in
consensual sale without distortion. Only in this way can one grasp the ratio
decidend: of his responsa, in which the emphasis placed on the volitional di-
mension of contractual agreement consistently serves to safeguard the syn-
allagmatic structure of the contract — both at the stage of formation and in the
realization of its underlying function.
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Chapter 10
ERROR AND LAST WILL IN ULPIAN’S

THOUGHT
Marta Beghini

ABSTRACT: This research investigates the scope of juridical reflection on the role
of etror in testamentary dispositions. It focuses, in particular, on the degree to
which the notion of a private voluntas attaining normative significance emerges
in relation to the institution of heirs and legacies. The analysis is framed
through the lens of testamentary pathology as constituted by error, through
which Ulpian’s exegesis of Sabinus provides a coberent and conceptually auton-
omous framework for evaluating the juridical consequences of error in disposi-
tions effective upon death.

KEYWORDS: Testamentary dispositions — Normative will — Exror — Ulpian.

SUMMARY: 1. The concept of voluntas. — 2. Testamentary disposition between vo-
luntas and formalism: A conceptual framework. — 3. The divergence between vols-
tum and non volitum: A matter of testamentary interpretation. — 4. Voluntas and
error in the testamentunrz: Ulpian’s reflection. — 5. The irrelevance of voluntas in
cases of error in corpore hominis and error in re. — 6. Error in nomine: Interpreta-
tive criteria for voluntas. — 7. Error in quantitate and the legal relevance of non-
expressed testamentary intention. — 8. Ulpian’s perspective: Which boundaries
for the voluntas defuncti? — References.

1. The concept of voluntas

The emphasis on the author’s will/voluntas in the construction of a juridical
act is deeply rooted in the long-standing tradition of Western thought, cross-
ing — in various forms — the domains of political theory, philosophy and law.
This focus is closely connected to the notion of the subject’s autonomy,
understood as the capacity to act in accordance with rational principles freely
chosen. From this perspective, the will (voluntas) is not a mere expression of
individual desire or inclination, but rather the exercise of a normative fac-
ulty, capable of conferring both meaning and validity upon private action. !
Philosophically, such a conception — most fully articulated in the Kantian
framework — posits the voluntas as the very foundation of morality and duty,
as well as the transcendental condition for the possibility of any form of

1See Grondona and De Cristofaro, in this volume.
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normativity, including legal normativity (Meneghelli 1993; Schiirmann 2022;
dalla Massara, Rametta 2024).

The centrality of volition permeates the history of legal thought — both
ancient and modern — prompting scholars and jurists alike to investigate the
normative productivity of the voluntas, in both inter vivos relations and those
mortis causa.

Nonetheless, it is well known that the prominence attributed to the will
does not exhaust the complexity of the legal act, which necessarily involves a
delicate balance between subjective intentionality and objective elements, as
well as the relational and formal structures of the act (Cardilli, Formichella,
Marini, Sangermano 2024).

Within this conceptual framework, the present inquiry — adopting a his-
torical-juridical perspective grounded in Roman legal experience — intends
to explore the centrality of volition in the testamentary act, a domain wherein
the preeminence of the voluntas emerges with particular clarity. The analysis
will focus specifically on the typical components of the testamentum —
namely, the institution of the heir and the legatun: — with a view to examining
the legal object (res) at the core of the patrimonial transfer (Manfredini 1991;
Stern 2022).

2. Testamentary disposition between voluntas and formalism: A
conceptual framework

Qualsiasi esposizione della successione testamentaria romana deve
procedere dalla considerazione che [...] il testamento nella coscienza so-
ciale ha la massima importanza; secondo Cicerone anzi ¢ ’atto piti grave
della vita del civis, come la lex nell’orbita pubblica. Tanta importanza
[...] trovava radici profonde nella tradizionale impostazione individuali-
stica del diritto e della societa romana, per cui la certezza di far valere la
propria voluntas ultra mortem si considera solacium mortis.

[...]

Il testatore intende sopravvivere imponendo in forma autoritaria la
propria volonta, e la legge cerca di dare ad essa piena attuazione.

[...]

L’importanza sociale del testamento [...] nell’orbita del diritto si ma-
nifesta non solo nella impostazione pubblicistica del regime testamenta-
rio, da cui deriva la sua inderogabilita, ma soprattutto in quel favor testa-
menti, che & I'orientamento pitl generale e caratteristico a cui si ispira la
giurisprudenza e la legislazione romana.

[...]

Si cerca di salvare il testamento non per il vano scopo di tenere in piedi
un atto giuridico, ma perché il testamento racchiude la estrema volonta
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del defunto, la quale in ogni tempo rappresenta qualche cosa di sacro
(Biondi 1955, 1 ff.).

To substantiate such claims, one need only consider the principal defini-
tions of testamentum found in ancient legal sources (Amelotti 1992).

Foremost among these is the celebrated definition offered by Modestinus
in the Digesta: Testamentum est voluntatis nostrae iusta sententia de eo, quod
quis post mortem suam fieri velit (Mod. 2 pand. D. 28.1.1). Here, the jurist
asserts that a testamentum is nothing other than a legally valid expression of
one’s will, concerning what one wishes to be effected after death.

This formulation is firmly situated within an explanatory paradigm of pri-
vate autonomy, wherein the individual retains full dominion over their patri-
mony, with the capacity to amend the testamentary act until the very final
breath of life. This principle is exemplified in the renowned passage from Ul-
pian: ambulatoria enim est voluntas defuncti usque ad vitae supremum exitum
(Ulp. 33 ad Sab. D. 34.4.4), affirming the mutable nature of the testator’s will
up to the moment of death (Lo Iacono 2019, 201 ff.; Lambertini 2020, 164).

A nearly identical definition appears in the Tztuli ex corpore Ulpiani: Testa-
mentum est mentis nostrae iusta contestatio in id sollemniter facta, ut post mor-
tem nostram valeat (Tit. Ulp. 20.1), wherein the testamentum is described as a
solemn attestation of our lawful intention, meant to take effect post mortens.

Likewise, Justinian’s Institutes provide a definition in 1. 2.10 pr.: Testa-
mentum ex eo appellatur, guod testatio mentis est. Here, the testamentum is
portrayed as the attestation of one’s mental intention, inherently linked to
the concept of hereditas, that is, the transfer of patrimonial goods upon
death.

In this context, the sources use a variety of interchangeably terms — zens

testatoris, voluntas, quaestio voluntatis, verba, scriptum, exprimere, declarare
— thereby revealing an apparent synonymy among such notions as thought,
expression, manifestation, will, and declaration.?
It is well established that, in the context of succession, the analysis of the
various forms of invalidity assumes a distinct significance, owing both to the
peculiar nature of the mortis causa dispositions and to the terminology that
reflects the absence of a systematic conceptual framework and, correspond-
ingly, a marked tendency toward case-by-case adjudication (Gai 2.146: ...
commodius erat singulas causas singulis appellationibus distingui).

2See Voci 1963, 825, according to which «lo scambio si spiega. Una disposizione &
l'atto di un uomo: ma & un’azione che incide sulla realta esteriore per il suo valore di
proposizione. Al testatore si richiede solo che parli o scriva: la sua volonta di costituire
una nuova situazione non ha che da esprimersi».
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From these brief references, it is already possible to assert that, within the
temporal-spatial boundaries of Roman legal experience — particularly during
the classical period — testamentary disposition entails a complex constella-
tion of legal constructs. These include the relationship between the voluntas
defuncti and both the formal structure and interpretive criteria of the juridi-
cal act, all of which serve as key elements in understanding the phenomenon
(Maschi 1938; Watson 1971, 85 ff.; Ernst 2012, 91 ff.).

What thus emerges is a nuanced interplay of normative frameworks,
whose internal tensions and refinements may ultimately challenge the very
definition of successio mortis causa in patrimonial relationships (Voci 1967,

143 ff.).

3. The divergence between volitum and non volitum: A matter of
testamentary interpretation

In general terms, the notion of ‘normative volition’ in legal thought gained
prominence through the German Pandectist tradition and its subsequent
doctrinal developments. This framework — which places great emphasis on
the autonomous sphere of the individual — contributed significantly to the
crystallisation of the so-called ‘will dogma’ (Willensdogma), as first articu-
lated by Savigny. This dogma, as is well known, constitutes one of the cor-
nerstones of the Usus Modernus Pandectarum and underpins the very con-
ceptualisation of the juridical act itself (Riccobono 1934; Schiavone 1977;
Brutti 1980).

With specific regard to the testamentary act, one may trace a scholarly
trajectory beginning with Gradenwitz (1887, 170 ff.) who, in his early at-
tempt to historicise the issue, posited that the emphasis on the testator’s in-
tent derives primarily from Justinianic sources, rather than from classical Ro-
man law.

In contrast, subsequent studies by Maschi (1938), Biondi (1955, 582 ff.),
Voci (1963; 1967; 1972), Watson (1971, 85 ff.) and Talamanca (1985, 77 ff.)
sought to move beyond this limited perspective, exploring the interpretative
complexities of mzortis causa dispositions through a plurality of approaches.

Accordingly, any inquiry into the boundaries and implications of voluntas
in testamentary law — understood as the final and autonomous expression of
an individual’s voluntas — must address the so-called defects of will. These
concern the various degrees of pathology that may affect volition when con-
fronted with the dialectic between intent and non-intent.?

> See Scognamiglio, in this volume, particularly 273 ff.
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Within this context, the issue of error arises as a central topic, one to
which this contribution will now turn its attention.

4. Voluntas and error in the testamentum: Ulpian’s reflection

The relationship between will (voluntas) and error in testamentary disposi-
tions must be analysed against a broader theoretical backdrop (Betti 1960;
Voci 1966).

At its core, the problem of error begins where interpretation reaches its
limits. As long as the testator’s will can be reconstrued through hermeneutic
methods in a way that remains faithful to their actual intent, the legal act
retains its validity, regardless of any underlying misconception. Conversely,
when interpretative efforts fail to reconcile the declaration with the testator’s
true intention — due to a misapprehension of the meaning of their own words
— a legally relevant error arises. Where such error is deemed substantial, it
may vitiate the act, rendering it void for lack of genuine volition (Pugliese
1991, 260).

Emilio Betti addresses the systematic implications of error in testamentary
dispositions in the opening chapter of his seminal work Esercitazioni roma-
nistiche su casi pratici. Therein, he examines «the interpretative efficacy to be
accorded to the testator’s individual idioms, in other words, the voluntas as
expressed in the mzortis causa act. For Betti, the nexus between will and error
provides a privileged standpoint from which to attain a precise understand-
ing of foundational legal concepts and to develop «a concrete intuition of
the efficacy of legal principles» through close engagement with Roman juris-
prudence (Betti 1930, 1).

As already noted, Savigny’s theory (1891) constitutes the traditional point
of departure for modern treatments of error. His framework embeds error
within a general theory of the juridical act.

This contribution does not intend to retrace the entire evolution of the
Irrtum-Rechtsgeschift dynamic, which — in Roman law — often reveals the
absence rather than the elaboration of a fully-fledged conceptual theory of
error (Betti 1960; Cappellini 1995; Guarino 1997, 369 ff.).

Rather, we aim to investigate specific instances of error within the testa-
mentary context, in order to assess the ways in which voluntaristic elements
interact with the validity of the legal act in the presence of error facti. *

To this end, we shall turn our attention to several excerpts from Ulpian’s
commentary ad Sabinum (Schulz 1968, 378 ff.), which, in our view, provide

*See Scognamiglio, in this volume, particularly 277 ff.
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a particularly fertile ground for probing the conceptual boundaries of a vol-
untas that, though compromised, may nonetheless retain a measure of nor-
mative effectiveness.

5. The irrelevance of voluntas in cases of error in corpore hominis
and error in re

In the Roman sources, the point of departure for analysing the relationship
between error and voluntas in the context of mzortis causa legal relations is a
celebrated passage from Ulpian’s commentary ad Sabinunz, namely D. 28.5.9

pr.:

Ulp. 5 ad Sab. D. 28.5.9 pr.: Quotiens volens alium heredem scribere
alium scripserit in corpore hominis errans, veluti “frater meus” scribere
volens scripserit “patronus meus.

Whenever [a testator], intending to appoint one person as heir, has
appointed someone else due to a mistake in identifying the person, such
as when intending to write “my brother” he has written “my patron”, it
is held that neither the person who was named becomes heir, because the
voluntas is lacking, nor the one who was intended, since he was not writ-
ten down (trans. by the Author).

This passage — typically treated by scholars as a case of error in persona,
although explicitly designated here as error in corpore hominis — concerns a
scenario of heredis institutio, wherein the testator seeks to identify the heir
not by name, but by descriptive qualification (Betti 1930, 21-22; Voci 1937,
125 s.; Voci 1963, 828; Pontoriero 2020, 32 £.).

It appears from Ulpian’s formulation that in cases where the testator is 77
corpore hominis errans — that is, mistaken in physical identification of the
intended heir — the dispositive provision is rendered null and void (placet).

Put differently, when the de cuzus fails to correctly designate the heir —
even in cases where the intended beneficiary could be inferred with rea-
sonable certainty — the heredis institutio is deemed ineffective (Quadrato
1983; Talamanca 1998-1999).

In the reflection of the Severan jurist — likely transmitting Sabinus’ opin-
ion —, the legal outcome is unambiguous: neither the person named in the
written instrument, nor the one the testator actually intended, may validly
succeed. This fragment is of particular significance, as it articulates an ex-
plicit rationale for nullity: according to Ulpian the dispositive provision fails,
on the one hand, because the formal declaration lacks the requisite voluntas
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testands; and on the other, because the name of the intended heir is absent
from the dispositive text.

In sum, when confronted with the divergence between volitun: and non
volitum, caused by the testator’s misidentification of the heir, Ulpian affirms
that the appropriate sanction is nullity. In his view, a defective or ‘inauthen-
tic’ will, arising from an essential error, leaves no room for any form of ‘nor-
mative will’ capable of sustaining such disposition.

A further illustration of the interplay between error and voluntas defuncti
— this time in the form of a legatum — is found in the subsequent portion of
the same Ulpian’ text. Here, the res forming the object of the legal relation-
ship does not correspond to that intended by the testator. Specifically, the
testator intends to bequeath a dish (/anx), but instead designates a garment
(vestis):

Ulp. 5 ad Sab. D. 28.5.9.1: Et si in re quis erraverit, ut puta dum vult
lancem relinquere, vestem leget, neutrum debebitur, sive ipse scripsit sive
scribendum dictaverit.

And if someone has made a mistake in the thing, if, say, when intend-
ing to bequeath a dish he makes a legacy of a garment, neither will be
due, whether he wrote [the provision] himself or dictated it to be written
[by someone else] (trans. by the Author).

This passage exemplifies error in re, that is, a mistake pertaining to the
identity of the res itself. As with the previous testimony, the disposition is
ineffective; and it matters little whether the mistake is attributable to the tes-
tator or to the scribe (Betti 1930, 21 £.; Voci 1937, 109 £.; Voci 1963, 828;
Pontoriero 2020, 34 £.).

In both scenarios, the error undermines the efficacy of the testator’s vol-
untas, effectively extinguishing its normative weight.

In line with the foregoing, another Ulpian’s fragment, also from the ad
Sabinum commentary, addresses a similar case of error in corpore. As is
known, this category of error may arise either in the designation or identifi-
cation of the object of the disposition, or where there is a mismatch between
the conceptual designation employed by the testator (voluntas) and the ac-
tual identification of the item through a particular description (denzonstratio)
(Voci 1963, 822 ff.).

This is a foundational text for understanding — in parallel to dissent con-
cerning object determination in contracts of sale’ — the legal consequences
triggered by a divergence between volitum and non volitum, that is, between

> See Galeott, in this volume, particularly 204 ff.
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the mens testatoris and the wording of the disposition, resulting from a mis-
apprehension of a factual circumstance.

Ulp. 5 ad Sab. D. 30.1.4 pr.: 57 quis in fundi vocabulo erravit et Corne-
lzanum pro Semproniano nominavit, debebitur Sempronianus: sed si in cor-
pore erravit, non debebitur. Quod si quis, cum vellet vestem legare, suppel-
lectilem adscripsit, dum putat suppellectilis appellatione vestem contineri,
Pomponius scripsit vestem non deberi, quemadmodum si quis putet auri
appellatione electrum vel aurichalcum contineri vel, quod est stultius, vestis
appellatione etiam argentum contineri. Rerum enim vocabula immutabilia
sunt, hominum mutabilia.

If someone has made a mistake in the name of a farm and has named
the Cornelian instead of the Sempronian, then the Sempronian will be
due; but if he has made a mistake with respect to the tangible object, it
will not be due. In the case of someone who, wishing to bequeath cloth-
ing, has written ‘household goods’, thinking that clothing is included un-
der that term, Pomponius writes that clothing is not due, just as if some-
one were to think that electrum or brass is included under the term gold,
or more foolishly still, that silver is included under the term clothing. For
the names of things are immutable, whereas those of persons are mutable
(trans. by the Author).

In this case presented by Ulpian, the testator assigns to the object of his
bequest a term that does not correspond to the item actually intended.

Specifically, he wishes to bequeath the ‘Sempronian’ estate but errone-
ously writes ‘Cornelian’. Ulpian, representing the Severan jurisprudential
tradition, holds that such a disposition lacks any legal efficiency.

The same conclusion applies to the second example in the passage,
wherein the testator, intending to bequeath a garment, instead writes suppel-
lectilis under the mistaken belief that the latter (indicating the ‘household
goods’) encompasses the former. Once again, the juridical consequence is
nullity.

Where there is no correspondence between the voluntas testatoris (the
intended) and the verba of testamentum (the declared), 7.e., when the termi-
nology used in the instrument fails to reflect the testator’s actual intention
due to an erroneous belief about the meaning of words, the jurist considers
the disposition to be ineffective (Voci 1937, 103 ff.).

This legal framework is confirmed by Pomponius, who elucidates the ra-
tionale behind the solution: private will acquires juridical force only where
the content of the bequest is adequately expressed. Conversely, when there
is a disjunction between what was intended and what was declared — and
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where the res is not clearly and correctly identified in accordance with the
mens testatoris — the patrimonial attribution is void.

6. Error in nomine: Interpretative criteria for voluntas

On the basis of the foregoing analysis, the zens testatoris appears to carry lim-
ited normative significance, becoming legally relevant only when expressed in
an adequately precise manner within the testamentary instrument. Nonethe-
less, there exist scenarios in which the boundaries of the so-called ‘normative
will’ (voluntas) are extended; notably, in cases of error in nomine, where an
erroneous designation is made.

These are cases in which the mistake is not regarded as essential, insomuch
as — despite an incorrect indication of a subject or object — no ambiguity re-
mains concerning the substantive content of the patrimonial disposition in-
tended by the testator.

A paradigmatic instance is found in a passage from Ulpian, once again
from his commentary ad Sabinum, wherein the Severan jurist confronts the
question of whether, and to what extent, the content of the will may be in-
terpreted post factum in order to uncover the deeper meaning of the private
voluntas embedded in testamentary provisions:

Ulp. 2 ad Sab. D. 28.1.21.1: 8¢ quid post factum testamentum mutari
placuit, omnia ex integro facienda sunt. qguod vero quis obscurius in testa-
mento vel nuncupat vel scribit, an post sollemnia explanare possit,
quaeritur: ut puta Stichum legaverat, cum plures haberet, nec declaravit de
quo sentiret: Titio legavit, cum multos Titios amicos haberet: erraverat in
nomine vel praenomine vel cognomine, cum in corpore non errasset: po-
teritne postea declarare, de quo senserit? et puto posse: nihil enim nunc dat,
sed datum significat. sed et si notam postea adiecerit legato vel sua voce vel
litteris vel summam vel nomen legatarii quod non scripserat vel nummorum
qualitatem, an recte fecerit? et puto etiam qualitatem nummorum posse
postea addi: nam etsi adiecta non fuisset, utique placeret coniectionem fieri
etus quod reliquit vel ex vicinis scripturis vel ex consuetudine patris familias
vel regionis.

If it has been decided that something should be changed after the will
has been executed, everything must be redone from the beginning. But if
someone has expressed himself obscurely in the will, either orally or in
writing, it is asked whether he may clarify it after the formalities have
been completed, for instance, if he made a legacy of Stichus when he had
several slaves so named, and did not specify which he intended; or if he
left a legacy to Titius, having many friends with that name; or if he made
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a mistake in the nomen, praenomen, or cognomen, without erring as to
the person: can he later declare whom he meant? I think he can, for he is
not now making a gift, but explaining one already made. Similarly, if he
later adds a note to alegacy, either orally or in writing, such as the amount
or the name of the legatee, which he had omitted, or the quality of the
coins, has he acted properly? I believe so, for even had these not been
added, it would still be proper to infer what he intended, from related
writings or from the custom of the household or the region (trans. by the

Author).

Ulpian begins by recalling a principle — presumably derived from Sabinus —
according to which, should the testator wish to amend any provision, a new
testamentunm must be executed in its entirety (omnia ex integro facienda sunt):
nothing may be added to a testamentum once the testamentun has been for-
mally concluded (Voci 1963, 810).

Secondly, Ulpian directly confronts a crucial point: a guaestio voluntatis
concerning the interpretation of individual bequests, with the aim of aligning
the juridical effect of the testamentum: with the author’s actual intention.

Thus, if the testator possessed multiple slaves named Stichus and be-
queathed to ‘Stichus’ without specification, he may subsequently clarify
which individual he intended. Likewise, if he had many friends named Titius
and failed to indicate which was the intended legatee, he may later explain
to whom he referred. Similarly, if the testator bequeathed a quantity of coins
without indicating the type, he may later specify the denomination intended.

These examples illustrate a regime of hermeneutic tolerance: the error,
being non-substantive, does not compromise the ‘normative coefficient’ of
the expressed voluntas. The underlying rationale is evident: where there ex-
ists uncertainty in the testamentary disposition that does not amount to legal
indeterminacy, interpretative recourse is permitted to give effect to the tes-
tator’s presumed intention.

Where ambiguity can be resolved — particularly ex vicinis scripturis, ex
consuetudine patris familias, or ex consuetudine regionis — the indeterminacy
of the bequest, resulting from the testator’s error, does not invalidate the dis-
position.

7. Error in quantitate and the legal relevance of non-expressed tes-
tamentary intention

Another context in which the interaction between error and voluntas be-
comes operative is that of error in quantitate, where the testator indicates a
share or quantity that diverges from what was truly intended.
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This scenario is addressed in the following passage from Ulpian’s ad Sabi-
num:

Ulp. 5 ad Sab. D. 28.5.9.2-4: Sed si non in corpore erravit, sed in parte,
puta si, cum dictasset ex semisse aliquem scribi, ex quadrante sit scriptus,
Celsus libro duodecimo quaestionum, digestorum undecimo posse defend:
ait ex semisse heredem fore, quasi plus nuncupatum sit, minus scriptum:
quae sententia rescriptis adiuvatur generalibus. idemque est et si ipse testa-
tor minus scribat, cum plus vellet adscribere. 3. Sed si maiorem adscripserit
testamentarius vel (quod difficilius est probatione) ipse testator, ut pro
quadrante semissem, Proculus putat ex quadrante fore heredem, quoniam
inest quadrans in semisse: quam sententiam et Celsus probat. 4. Sed et si
quis pro centum ducenta per notam scripsisset, idem turis est: nam et ibi
utrumgque scriptum est et quod voluit et qguod adiectum est: quae sententia
non est sine ratione.

But if the mistake was not in respect of the object but of the share — say,
if the testator dictated that someone be appointed heir for one-half, but
one-quarter was written — Celsus, in the twelfth book of his Quaestiones
and the eleventh of his Digest, states that it may be defended that the heir
is entitled to one-half, since more was declared but less was written. This
opinion is supported by general rescripts. The same applies where the tes-
tator himself writes less than what he intended to assign. On the other
hand, if a larger share was written — whether by the scribe or (more difficult
to prove) by the testator himself — such as one-half instead of one-quarter,
Proculus believes the heir takes only one-quarter, since the quarter is con-
tained within the half; and Celsus concurs. The same reasoning applies
where someone writes two hundred instead of one hundred, by means of a
symbol: here too, both are written, the intended and the additional sum;
and this opinion is not without justification (trans. by the Author).

Upon closer analysis, Ulpian’s fragment — though ostensibly centred on
the so-called error in corpore, which, as previously discussed, concerns the
identification of the object of the juridical transaction — actually addresses an
instance of error in parte, specifically regarding the quantification of the he-
reditary share (pars bonorum).

In the first case, the testator intended to institute Titius as heir for one-
half (ex semisse) but — whether through dictation or in writing — recorded a
one-quarter share (ex guadrante). Whereas earlier doctrine might have lim-
ited the validity of the institution to the lesser share, Celsus adopts a more
intent-based approach. Within a broader quaestio voluntatis, he argues that
the heir should receive the greater share, invoking the interpretative princi-
ple plus nuncupatum, minus scriptum, more was declared, less was written.
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As Ulpian observes, this opinion is further endorsed by general imperial re-
scripts (Voci 1963, 829 £.).

The second case reverses the error: here, the larger share is recorded, alt-
hough the testator intended a smaller one. In this case, Proculus (followed
by Celsus and Ulpian) holds that the heir receives only the smaller share,
since the smaller fraction is logically contained within the larger one. The
dispositive intent is preserved only to the extent of the true voluntas.

Finally, Ulpian affirms that the same approach applies to legatum:: if the
testator writes two hundred instead of one hundred, the bequest remains
valid to the extent of the lesser amount, because utrumque scriptum est et
quod voluit et quod adiectum est: both the intended and the added quantity
appear in the text. The legacy is thus enforceable within the limits of the true
mens testatoris.

These passages collectively reveal that, even beyond explicit declarations,
an implicit will may acquire legal relevance, provided there is no conflicting
intent. The principle plus nuncupatum, minus scriptum reflects the latent nor-
mativity of unexpressed voluntas (Dulckeit 1953, 179 ff.). ¢

What scope, then, may be accorded to such tacit voluntas?

It appears that the interpreter may continue the search for the mzens te-
statoris as long as no evidence emerges to contradict it, in accordance with
the canon of interpretative reasonableness. That is, inductive normative will
may be inferred and deemed operative in the absence of contrary indicators
(Voci, 1963, 907 ff.).

This approach recalls the celebrated causa Curiana, a foundational prec-
edent in recognising the legal relevance of non-expressed testamentary in-
tention (Talamanca 1990, 734; Negri 2009; Cortese 2019).

Indeed, as already acknowledged by the veteres — and even more so in the
post-classical and Justinianic periods — the literal wording of the will could
be overridden by the true, though implicit, intention of the testator.

¢This is a principle rarely applied in the sources, originally developed in connection
with che testamentum per aes et libram, in which, as is well know, the nuncupatio refers
back to the written instrument. In this regard, Voci 1964, 908: «La finzione giuridica &
che il testamento sia interamente orale; da questo punto di vista, al documento pud es-
sere attribuita la qualifica di processo verbale che testimonia quanto ¢ stato detto, senza
alcuna efficacia costitutiva. Ne segue che allo scritto pud essere negata la funzione di
atto, da cui dipenda la validita di una disposizione. Quando in esso si riscontra un vizio,
non ¢ detto che lo stesso vizio si trovi nella pronuncia orale; in dati casi si presume anzi
il contrario, e cio¢ che la pronuncia sia esatta o conforme alla volonta del testatore, ma
il documento non la renda perfettamente. Cosi una finzione ne genera un’altra: dalla
finzione di pronuncia integrale si passa a quella di pronuncia esatta. Questo significa
plus nuncupatum, minus scriptum videtur; ed & probabile che la massima risalga almeno
a Sabino. Sabino ’applicava in materia di difetti formali; & Celso che ’estende all’ipotesi
dellerror in parte».
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The issue, then, is not whether voluntas may override declaration (verba)
tout court, but rather to what extent the 7zens testatoris, when impaired by fac-
tual error, may be reconstructed in order to uphold the dispositive effect of the
testamentary act.

8. Ulpian’s perspective: Which boundaries for the voluntas de-
functi?

The foregoing analysis underscores how a renewed engagement with the so-
called theoria erroris in Roman private law offers particularly fertile ground
for re-examining the normative force of individual will, especially as shaped
— and potentially compromised — by formative defects.

The commentarii of Ulpian ad Sabinum emerge as a particularly illumi-
nating locus for such inquiry. They provide, from the standpoint of a Sev-
eran-era jurist, a sophisticated framework within which the boundaries of
the normativitas voluntatis defuncti may be explored and conceptually recon-
structed.

In navigating the dialectic between voluntas and formalism, Ulpian’s ju-
risprudential voice is marked by both analytical precision and systemic co-
herence. His approach reflects a deep sensitivity to the structural tensions
underlying testamentary disposition: between subjective intention and nor-
mative form, between the inner will of the de cuzus and the juridical config-
uration that translates it into binding legal effects.

His treatment of error, in particular, reveals a jurist not merely engaged
in exegetical commentary, but one who constructs a hermeneutic architec-
ture capable of accommodating imperfection within the legal expression of
will.

It is in Ulpian’s measured recognition — often implicit — of the legal or-
der’s capacity to attribute binding force to a will that is partial, defective, or
formally non-conforming, that the conceptual depth of his thought becomes
fully apparent. He operates not merely as a transmitter of received doctrine,
but as a juristic innovator, whose interpretative strategies anticipate and ac-
tively shape the doctrinal evolution of Roman private law.

Domitius Ulpian, a native of Tyre, served as assessor to Papinian, sat in
the consilium of Emperor Alexander Severus, and likely held the office of
praefectus praetorio from AD 222 onwards (Vacca 2012, 91 ff.; Schiavone
2021, 53 ff.). His intellectual profile is thus that of a jurist fully integrated
into the institutional and political machinery of the Empire, whose legal rea-
soning transcends mere commentary to engage with the foundational struc-
tures of legal normativity.
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Se Giuliano fu I'esempio pit luminoso di giurista consigliere del Prin-
cipe, Ulpiano lo fu ancora piu del giurista ministro dell'Impero. La sua
vastissima opera, concentrata tutta nel giro di pochi anni — probabilmente
fra il 212-213 e il 218-219 — attende ancora di essere indagata a fondo,
con criteri storiografici davvero attendibili. ’

[...]

Sarebbe percio sbagliato immaginare Ulpiano solo come un giurista
fra i giuristi. Egli fu anche il costruttore di una dimensione nuova per il
mondo giuridico romano, I'inventore di una testualita che sceglieva di
porsi al di fuori della lunga vicenda che I’aveva preceduta, avendo rag-
giunto un punto di vista sentito come piu alto, dal quale si potevano ab-
bracciare e ordinare secoli di pensiero, e riproporli entro il canone di una
compostezza definitiva, pronta a essere usata all’interno della nascente
incompiuta statualita tardo antica, che non aveva pit bisogno di un di-
ritto giurisprudenziale, ma cercava di non perdere il rapporto con un pas-
sato straordinario. La sua e dunque un’autentica scrittura della sistema-
zione, destinata ad un enorme successo. ® (Schiavone 2024, 433).

In Ulpian’s treatment of interpretative dilemmas arising from the diver-
gence between what was intended and what was not, one may discern the
following guiding principle: «if a clear meaning can be obtained by taking
the expressions as they are used in ordinary language, this meaning must be
accepted, even if it does not in any way correspond to the intention of the
person who used those expressions» (Schulz 1968, 148). Conversely, where
a fundamental error undermines the authenticity of the dispositive will, the
provision must be held invalid.

More precisely, Ulpian appears to articulate a graduated notion of error
whose impact upon the testamentary act is graduated or ‘scalar’: the will is
either upheld or nullified depending on the nature of the res — that is, the
objective referent — to which the dispositive intention relates.

7If Julianus was the paradigmatic example of a jurist as imperial counsellor, then Ul-
pian stands as the paradigmatic jurist-minister of Empire. His vast corpus, composed
within a few brief years — probably between AD 212-213 and 218-219 - has yet to be
explored with fully credible historiographical tools (trans. by the Author).

81t would be mistaken, therefore, to view Ulpian merely as one jurist among others.
He was, rather, the architect of a new dimension of Roman juridical culture: the inventor
of a textuality that chose to situate itself beyond the longue durée of the tradition, having
attained a vantage point conceived as higher, from which centuries of legal reflection
could be comprehended, ordered, and rearticulated within the canon of a definitive com-
position — one destined to be received and deployed within the emergent, though unfin-
ished, late antique statehood, a canon which no longer required a living jurisprudence,
yet refused to relinquish its link to a past of extraordinary refinement. His is therefore a
genuine writing of settlement, destined for enormous success (trans. by the Author).
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This suggests, in other terms, a variable metric through which the volun-
tas may be assessed. A private will — like the Jex contractus in the context of
inter vivos juridical relations ® — does not invariably attain binding legal force.

The res itself, therefore — together with the formal structure of the act —
operates as a determinant of the legal relevance of individual intent. Where
a factual error affects the voluntas testatoris, the res, understood not merely
as material object but as legal construct, may shape the juridical regime of
the patrimonial allocation in question. As previously argued, this leads to the
delineation of fluid and context-sensitive boundaries for the normativity of
a private intention that is, in some sense, ‘inauthentic’.
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Chapter 11

THE WILL IN THE PERFORMANCE
OF THE OBLIGATION: BETWEEN
COERCIBILITY AND SPONTANEITY

Paola Pasquino

ABSTRACT: Starting from the well-known definition of debtor contained in Mod.
4 pand. D. 50.16.108, according to which the debtor is the one from whom: perfor-
mance can be demanded even against his will (invito), this contribution aims to
examine the reflections of classical Roman jurisprudence on the theme of the non-
coercibility of the obligatory bond. In particular, it focuses on the voluntas of the
solvens (and the potential relevance of its defects, especially error) in cases of undue
payment and in the case of a payment made sua sponte by the debtor. This analysis
provides a foundation for evaluating the changes introduced in the transition from
the 1865 Italian Civil Code to the 1942 Italian Civil Code on the subject of natural
obligations, where the adverb ‘voluntarily’ was replaced, thus more faithfully re-
covering the Roman legal tradition, by the adverb ‘spontaneously’.

KEYWORDS: Coercibility of the obligatory bond — Soluti retentio — Spontaneous
performance.

SUMMARY: 1. To will or not to will: That is the question. — 2. Not under a duty, yet
willing: The performance of a non-due obligation. — 3. Debt without liability: Sua
sponte solvere. — 4. Matters of an adverb: From the Italian Civil Code of 1865 to that
of 1942. — 5. Performance of the obligation, payment of the indebiturz, spontaneous
performance. — References.

1. To will or not to will: That is the question

Will (voluntas) necessarily implies the possibility of not willing, a concept that in
Latin finds an excellent expression in the term z7zvztus, employed in many literary
and legal sources. Among the latter, a text by Modestinus assumes particular
relevance, taken from his Pandectae and, not by chance, included by the Justin-
ianic compilers in the title of the Digesta dedicated to the meaning of words
(50.16). In this text, the debitor is defined as one who can be compelled to per-
form ‘even against his will’ (zzvito),! as he opposes it:?

'Brutti 2011, 449 {., on the connection between performance and payment of pecunia,
as an implication of the purely pecuniary judgment in the formulary procedure.

20n the ambivalence of zzvitus, see Scognamiglio and De Cristofaro, in this volume, in
part. 281 ff. and 293 ff.
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Mod. 4 pand. D. 50.16.108: ‘Debitor’ intellegitur is, a quo invito exigi
pecunia potest.

The genesis of the relationship could therefore be connected, or not, to
an act of voluntas; and such voluntas was deemed present — even though
remedies were available to restore balance between the parties — also where
the process of formation of the legal will had been altered by external inter-
ference: it is well known the adage found in a text by Paulus (Paul. 11 ad ed.
D. 4.2.21.5) concerning inheritance, but regarded as valid for virtually any
act throughout Roman legal experience: tamen coactus, voluit.”> However,
once the legal bond had arisen, the individual defined as the passive subject
of the relationship was in the position of having to perform a given obligation
irrespective of his actual intention.

Thus, if the argument is framed in such simple terms, the correlation be-
tween the ‘moment of the right’ (and correspondingly, of the duty) and that of
the action in its protection (with the consequent subjection) appears linear in
its physiological structure. Drawing from German legal doctrine categories, it
is possible to retrospectively identify in Modestinus’ text — with the awareness
of the history of legal thought from the perspective of a modern jurist — on one
hand, the Schuld, the debt, consisting in the duty to perform a specific obliga-
tion, and on the other hand, the Haftung, the liability that arises where the
debt is not fulfilled, consisting in the personal or patrimonial consequences
borne by a determined individual (D’Angelo 2018, 136).

From the perspective adopted here, the following question emerges:
granted that a debtor unwilling to perform can be compelled to do so, must
such performance, in order to be valid, always be supported by an appropri-
ate legal will to solve (solvere)? The answer depends on the nature attributed
to performance. Those who, adhering to the Willensdogma, opt for a trans-
actional nature obviously believe that, for performance to qualify as such, an
animus solvendi — freely formed — is essential (and, for some, even accompa-
nied by express acceptance by the creditor). Those who instead conceive
performance as a due act (and, in the Italian scholarly debate, they constitute
the majority: Rescigno 2000, 501 ff., 508 ff.; Trabucchi 2024, 1046 ff.) stress
that the will to satisfy an obligation exists at the time the obligation is under-
taken; but if that will is lacking at the time of performance, this does not
preclude that performance from being itself valid.

We consider this latter approach to be the most correct and that it can al-
ready be inferred from the text of Modestinus from which we began. Extending
its meaning slightly beyond the letter, in fact, it seems that the jurist highlights

> On the subject, see Guasco, in this volume, in part. 316 ff.
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the irrelevance of the debtor’s will in performing the obligation: since even if
he did not want to perform (even if he was, indeed, 7zvztus), he could nonethe-
less be compelled to perform.

2. Not under a duty, yet willing: The performance of a non-due ob-
ligation

The recourse to the bipolar construction of the obligatio, which distinguishes
and separates the two aspects of debt (Schuld) and liability (Haftung), al-
lowed for the disruption of the traditional correlation between the ‘moment
of the right’ and the action protecting it. This development broadened the
very category of obligatio, making room for cases of debt without liability,
and vice versa.

For our discussion, at least two essential questions arise: when the inter-
dependence between ‘the duty to receive’ and ‘the duty to perform’ is sev-
ered, does the debtor’s performance always produce the effect of solut: re-
tentio (.e., the creditor’s right to retain what he has received)? In such a case,
what is the required psychological attitude of the debtor? That is, how rele-
vant is his voluntas?

Of particular interest are cases where the obligatory bond is non-coerci-
ble, leaving performance entirely to the debtor’s initiative.

If we reason strictly in terms of a rigid ‘due/not due’ dichotomy — attaching
to it, positively or negatively, the character of enforceability — then the recipi-
ent of the performance would be entitled to retain it whenever it qualifies as
such by virtue of the existence of an obligatio; conversely, they would be
obliged to return it in the case of an indebitum: indeed, in this latter scenario
it is the accipiens who finds themselves in the position of obligatus, against
whom an action can be brought if they refuse to restore what was received.

It is hardly necessary to recall the extraordinary conceptual construction
found in Gaius, who highlighted the divergence between the decision-mak-
ing process and the legal effects:

Gai 3.91: ... is, qui solvendi animo dat, magis distrabere vult negotium
quam contrabere.

... a party who gives with the intention of paying a debt, rather desires
to discharge an obligation than to incur one (trans. by the Author).

The difficulties, as is well known, arise when questioning the circum-
stances in which the animus solvends is formed and the possible relevance of
those circumstances, especially the importance attributed, already in the
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classical period, to error (Lotmar 2019, with commentary by Cardilli 2023),
and the distinction between factual and legal error (Galeotti 2020, 111 ff.).

Yet, what remains constant is that the voluntas of the tradens (Gaius ex-
plicitly refers to a dare performance [Wegmann Stockebrand 2018, 111 ff.])
was directed at affecting legal relations in the opposite sense to what is actu-
ally produced in terms of legal effects.

What has been received zndebite must therefore be returned, according
to a rule that protects the party who suffers a patrimonial loss without valid
cause, either because the obligatio does not exist at all, or because there is a
misalignment between the parties involved (the giver and the receiver) and
the roles of debtor and creditor. *

However, the action (condictio indebiti) granted to the solvens encounters
limits under certain conditions, which preclude the right to repetitio, thereby
consolidating the payment in the hands of the accipiens, who is thus entitled
to retain it. Sometimes these conditions are objective in nature and affect the
very existence of the ‘non-due’ szatus; in other cases, it is the psychological
condition under which the act was performed that eliminates the possibility
of recovering what was transferred.

A paradigmatic example, in this latter sense, is found in Ulpian at the very
beginning of title 12.6 of the Digesta, precisely dedicated to the condictio
indebiti:

Ulp. 26 ad ed. D. 12.6.1.1: Et quidem si quis indebitum ignorans solvit,
per hanc actionem condicere potest: sed si sciens se non debere solvit, cessat
repetitio.

Indeed, if someone pays a non-due obligation in ignorance, they may
recover through this action; but if they pay knowing they do not owe,
repetition is excluded (trans. by the Author).

In this juxtaposition (where solvens ignorans triggers the right to restitu-
tion, validated by the condictio, whereas solvens sciens of the absence of debt
excludes repetitio, thereby recognising the right of solut: retentio), emerges a
perspective of conserving the effects produced by the parties’ will: even where
no debt exists, if one person performs in favour of another, and that act is
sustained by a free and conscious voluntas, this voluntas itself becomes a

41t is well known that a distinction is drawn between objective izdebitun: and subjec-
tive zndebitums: Paul. 17 ad Plaut. D. 12.6.65.9: Indebitum est non tantum, quod omnino
non debetur, sed et quod alii debetur, si alit solvatur, aut si id quod alius debebat alius quasi
ipse debeat solvat. See Pellecchi 1998, 79 ff.; Giomaro - Biccari 2022, in part. 485, 503 ff.
See also Pomp. 22 ad Sab. D. 12.6.19.1.



The will in the performance of the obligation: Between coercibility and spontaneity 245

juridical rule, and the legal system must, so to say, step back. Only where there
is an alteration in the formation of the internal voluntas — sufficient to affect
the awareness of the acting party — does intervention occur to restore balance:
the legal effect takes place nonetheless, but the subject is given the possibility
to undo it, to go back, to cancel what was done through a contrary act of will.

Pomponius appears crystal clear on this point, also with his perspicuous
reference to the tantundem, in

Pomp. 9 ad Sab.’ D. 12.6.7: Quod indebitum per errorem solvitur, aut
ipsum aut tantundem repetitur.

If a non-due obligation is paid in error, the very thing or its equivalent
may be recovered (trans. by the Author).

When the solvens realises that their transfer to another arose from a mis-
understanding, a mistaken belief, a mere mental projection, we can discern
a flaw in their voluntas that allows the emergence of the izdebitum and casts
an inequitable light upon the enrichment achieved at another’s expense, as
affirmed by Papinian, in a statement that was subsequently extended by the
Justinianic compilers and included in the same title 12.6:

Pomp. 21 ad Sab. D. 12.6.14: Nam hoc natura aequum est neminem
cum alterius detrimento fieri locupletiorem.

For it is naturally equitable that no one should be enriched at the ex-
pense of another (trans. by the Author).

This is perfectly complemented by the incipit of Paulus’ text immediately
following in the Digesta:

Paul. 10 ad Sab. D. 12.6.15 pr.: Indebiti soluti condictio naturalis est et
ideo etiam quod rei solutae accessit, venit in condictionem, ut puta partus
qui ex ancilla natus sit vel alluvione accessit: immo et fructus, quos is cui
solutum est bona fide percepit, in condictionem venient.

The action for restitution of undue payment is of natural essence, and
therefore includes in its scope anything acceding to the thing paid, such
as offspring born from a slave-girl or alluvial accretion; moreover, even
the fruits which the recipient in good faith has collected will be subject
to the action (trans by the Author).

> Fargnoli 2001, 139 and fn. 202.
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However, detrimentum here constitutes merely a patrimonial diminution,
without negative connotations, reflecting an aequitas applicable across vari-
ous legal frameworks: where voluntas is consciously directed towards the en-
richment of the other, an intertwining with causa arises, precluding the re-
covery of what was transferred and establishing the recipient’s right to soluti
retentio.

All this is closely linked to another thorny issue: that of zusta causa tradi-
tionis. If traditio must be grounded in a cause that justifies its transfer effect,
then the absence of an obligatio should undermine the causa solutionis to the
point of preventing that effect. Without retracing in detail the paths fol-
lowed, since the era of the Glossa, to overcome this impasse (as outlined by
Cortese 2013, 100 ff.), we may simply note that in the sources — starting from
Gaius, who foregrounded the animzus solvendi — there appear to be several
hooks supporting the idea that the shared intention of the parties to achieve
a patrimonial attribution from one to the other acquires such a significant
normative value as to sustain the act even in the absence of an underlying
legal transaction. In other words, it is a voluntas endowed with strong nor-
mative force, even compensating for an objective missing requirement.

But such a will must be pure, freely formed, and susceptible to unambig-
uous interpretation: where the crack of a defect appears, especially error in
the representation of reality, whether on one side or the other, the entire
structure trembles, and collapses entirely when the transferor, no longer will-
ing, exercises the condictio indebiti to protect himself.

3. Debt without liability: Sua sponte solvere

As observed above, the condictio indebiti has no rationale in certain other
scenarios. Here, assuming a rigid conception of legal enforceability, the virn-
culum turis becomes tenuous, sometimes almost imperceptible, and the deb-
ttor drifts away from the definition we read in Modestinus, since in these
cases he cannot be compelled to perform, if he doesn’t want (inzvitus).

And yet, a relationship persists between the two individuals, such that
payment made by one party to the other is not perceived as unjust and the
recipient may retain what has become theirs. In other words, the ‘non-due’
character arises only within the world of strictunz ius.

Title 12.6 of the Digest preserves several texts where the impossibility of
restitution is linked to such situations. Among them, an absolutely paradig-
matic passage is:

Paul. 32 ad ed. D. 12.6.28: [udex si male absolvit et absolutus sua sponte
solverit, repetere non potest.
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If the judge wrongly acquitted, and the acquitted person spontane-
ously pays, he may not recover (trans. by the Author).

The literal meaning is clear: the judge mistakenly acquits the defendant;
nevertheless, the latter proceeds to perform sua sponte, and Paulus categor-
ically excludes any action for recovery.

We shall return later to the adverbial phrase sua sponte, which is central
to the diachronic reconstruction of certain rules in Italian law. For now, let
us focus on the other adverb used in the text and seek the rationale for this
notable decision of Paulus. ®

In that adverb (17zale) we can encapsulate what we would now describe as a
gap between substantive truth and procedural truth: the judge, by wrongly ac-
quitting the defendant, disregards the well-founded claims of the plaintiff. This
implies, by logical consequence, the existence of a bond between the two sub-
jects, by virtue of which the debtor, zzvitus, was summoned to court with a view
to being compelled to perform.

But the exercise of the action and, above all, the framing of the contro-
versy itself” impact the bond, transforming it. According to one line of
thought, 8 this transformation consists in the transposition of liability into a
procedural context, while the primary debt remains unchanged. ®* However,
following the acquittal (which extinguishes liability), what remains is a ‘pure’
debt, that is, one no longer enforceable.

The conclusion of this reasoning is that Paulus was subsuming this case
under the category of obligationes naturales; and that he understood solvere
sua sponte to mean that there was no action to compel payment from the
acquitted defendant znvitus. The original debt, though disconnected from
liability, continued to exist: the wrongful absolutio generated this discrep-
ancy, leaving it to the debtor — now free from any liability — to decide
whether to perform or not. If he chose not to perform, an inequity arose

®We shall leave aside, as entirely irrelevant for the purposes of the present analysis,
the issue of the liability of the sudex privatus who has made an error in adjudication: on
this issue, see Scevola 2004, 349 f.; Fercia 2015, 17 ff.

"The procedural context of reference is likely that of the formulary procedure, so one
must consider the effects of the litis contestatio (see Pugliese 1962; Scevola 2004; Fercia
2015); however, the generic wording allows for an easy extension also to the cognitio pro-
cedure.

8We concur on this point with the reconstruction proposed by Fercia 2015, 17 ff.

°On the effects of the litis contestatio, in light of the fundamental passage from Gai
3.180, as well as the differing views of the Sabinians and Proculians, see Salomone 2007,
207 ff. The reasoning followed in the text, however, encounters some difficulty where one
accepts the idea that the litis contestatio entirely extinguishes the principal obligation (the
so-called ‘judicial novation’).
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for which the mistaken judge could ultimately be held responsible (Scevola
2004; Fercia 2015); whereas if he chose to perform, the legal system, rec-
ognising that a (pure, ze., without liability) debt indeed existed, would
deny the condictio and protect the creditor’s interest, ensuring their soluti
retentio.

Yet such satisfaction is possible only because the acquitted defendant
transforms his initial ‘unwillingness’ to perform into a solvere sua sponte; an
affirmation of individual decision-making that generates effects capable of
correcting distortions produced at the systemic level (Albers 2024, 41).

At this point it becomes essential to understand the meaning to be at-
tributed to the expression sua sponte. Its literal translation indeed leaves am-
ple room for interpretation (Oxford Latin Dictionary 1968, 1809 f.). What
we feel compelled to exclude, in light of the foregoing analysis, is that the
phrase should be understood as marking the relevance of the debtor’s sub-
jective awareness: in other words, in our view, sua sponte does not equate to
sciens in Ulpian’s text. It is true that the debtor knew he had been acquit-
ted;'* but it is equally true that a vinculum persisted upon him, albeit
stripped of enforceability.

And this is the key point: the impossibility of coercing payment qualifies
such payment as ‘spontaneous’, left entirely to the individual’s free determi-
nation, a behaviour that no one could have compelled him to undertake.
Paulus therefore inserts sua sponte precisely to emphasize the debtor’s inter-
vention, necessary to redress an erroneous judicial decision that had dis-
torted the alignment of interests between the parties. In our view, this re-
flects a broadening by the jurist aimed at achieving justice in the concrete
case: for Paulus’ solution preserves the effectiveness of the payment even
where no specific animus solvendi accompanied by an awareness of being
able to avoid performance can be identified.

One important observation: this expression appears, within the title on
condictio indebiti, only in this passage; far more frequent is the reference to
possible error undermining the solvens’ decision-making process, rendering

0Thus, Pugliese 1962, 47. We believe we can discern here the case mentioned in Ulp.
26 ad ed. D. 12.6.26.3: Indeed, by undue payment we mean not only when something is
absolutely not owed, but also when it could not have been judicially claimed because of
some perpetual exception always available; therefore, that too may be recovered, unless
payment was made with knowledge of being protected by such an exception. The exceptio
perpetua mentioned in the text could be understood as an instrument for extinguishing
the claim at the substantive level (e.g., by invoking a pactum de non petendo); in that case,
there would be an indebitum, as affirmed in the initial part of the passage. If, however,
the exception is interpreted in a procedural sense (e.g., the exceptio rei in iudicium deduc-
tae), then a conceptual construction different from the one we have followed would be
required. See also Fargnoli 2001, 51 ff.
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repeatable a transfer performed under the mistaken belief that a debt ex-
isted. !

By contrast, no doubt appears to arise concerning the psychological atti-
tude of the parties in other cases contemplated within this portion of the
Digesta,*? cases which can be explicitly grouped under the macro-category
of obligationes naturales (Di Cintio 2009; Grondona 2023; Longo 2023): with
respect to these, the jurists firmly affirm the impossibility of bringing a con-
dictio, precisely because — as has become a widely held opinion in modern
scholarship — there is no true indebitum, since the performance is perceived
as due, albeit not protected by an action.

4. Matters of an adverb: From the Italian Civil Code of 1865 to that
of 1942

Obligationes naturales in fact represent the ideal ground for reflecting, in
diachronic terms, on the problem of the debtor’s voluntas in the perfor-
mance of an obligation: on the opposite side of coercibility, where a debtor
invitus resists performance, stands the spontaneity of a subject who, though
not constrained by a vinculum iuris in the strict sense, nonetheless chooses
to engage in conduct expected of him, but neither demanded nor demanda-
ble (Fercia 2010, 206 ff.; Mazzariol 2023, 1187 ff.).

In the Italian legal system, the connection with the Roman legal tradition
is expressly stated in the explanatory report (Relazione) of Minister of Justice
Grandi to the 1942 Italian Civil Code, ® where, commenting on art. 1933,
paragraph two, '# it is affirmed that to make the meaning of that provision
clearer — ‘supported by the Roman tradition’ ¥ — the adverb volontariamente

"1 Or, in other words, in the absence of sczentia regarding the existence of the /ndebi-
tunz; but such scientia must, at most, be demonstrated by the defendant in the condictio
indebiti to preclude recovery: Galeotti 2020, 112 f.

12 By way of example only, see Paul. 10 ad Sab. D. 12.6.13; Pomp. 22 ad Sab. D. 12.6.19
pr.; Afr. 9 quaest. D. 12.6.38.2.

B See page 171.

4 Art. 1933 of the Italian Civil Code, Lack of action: No action lies for the payment of
a gaming or betting debt, even if the game or bet is not prohibited. II. The succumbing
party, however, may not recover what they have spontaneously paid following the out-
come of a game or bet in which there was no fraud. Recovery is permitted in any case if
the loser is legally incapacitated (trans. in English by the Author).

> The Roman tradition must be identified — as will become clearer later in the text —
in the manner of execution of the payment; for in relation to games of chance, in ancient
Rome not only was no action available to the winner, but the loser could also recover
what had been paid: Di Marzo 1960, 313 {.; Ziliotto 2018, 104 {f. On gambling in ancient
Rome more generally, see Fasolino-Palma 2018.
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(voluntarily), which appeared in art. 1804 of the repealed code, was replaced
with the adverb spontaneamente (spontaneously). Immediately before, the
report clarifies the meaning of ‘spontaneous payment’ as ‘payment made in
a situation of psychological freedom in decision-making’, without requiring
‘awareness of the lack of enforceability’. The same concept is reiterated fur-
ther on, ¢ when discussing payment of the indebitunz (art. 2033 of the Italian
Civil Code, headed Objective indebitum), and when referring to obligationes
naturales (art. 2034 of the Italian Civil Code) as a limit to the operation of
recovery actions, emphasizing that the prerequisite for soluti retentio is the
spontaneity of the performance.

Accordingly, a consistent substitution of the adverb occurs here as well
(art. 1237 of the Italian Civil Code 1865, art. 2034 of the Italian Civil Code
1942): from volontariamente to spontaneamente, as — according to an astute
observation by Di Marzo (1960, 330) — is suggested precisely by D. 12.6.28.
This text, as noted above, by breaking the consequential link between sczen-
tia and non-recoverability (and thus solut: retentio), represents a unicum in
Justinianic treatment of the condictio indebiti, where, as we have seen, fre-
quent reference is otherwise made to error as the prerequisite for bringing a
condictio.

In other words, the replacement of the adverb aimed at eliminating the
ambiguity connected to interpretation of the first (volontariamente), which
could bear multiple meanings: among others, it could be understood either
as a mere absence of violence or fraud (7.e., freely), or as requiring awareness
of not being legally bound (z.e., knowingly). The difference is far from trivial:
only in the latter case would error have significance, such that performance
made under the erroneous belief of being obliged would have been subject
to recovery.

The perspective of the 1942 Italian legislator, by contrast, is not that of a
conscious will but rather of a voluntas free from any psychological coercion;
error, therefore, is irrelevant, provided that a genuine moral duty objectively
exists (Clarizia 2024, 579 ff.).

5. Performance of the obligation, payment of the indebitum, spon-
taneous performance

In the physiological structure of an obligatory relationship, voluntas is evi-

dent both at the moment of genesis and at the moment of concrete realisation
of the intended allocation of interests. Yet with respect to the performance

16See page 178 of the cited document.
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of the obligation, resistance may arise: the negative side of ‘not willing’ may
surface, against which the legal system asserts itself with its full coercive
force: the debtor, as such, whether willing or unwilling, must perform; if he
fails to do so, he can be compelled.

At the opposite extreme of this construction, for the purposes of this dis-
cussion, two broad alternatives can be identified. Their common denomina-
tor is that a performance is carried out voluntarily.

In the first scenario, the performance is entirely detached from the exist-
ence of a debt: no obligatory bond exists between the two parties (we are thus
in the presence of an zndebitunz). What relevance does voluntas then possess?
If the decision-making process was flawed — if it was based on error — the ef-
fects produced can be nullified by an act of contrary will (the exercise of the
action for restitution, the condictio indebiti). If, on the other hand, that will is
free and conscious, it normatively realises a configuration of interests and the
patrimonial attribution becomes final.

In the second scenario, while the element of Haftung (and thus enforce-
ability) is absent, so that the performance is left to the free initiative of the
individual, it is nonetheless possible to identify the Schuld, potentially rooted
in a normative system distinct from s¢rictum ius.

Here, voluntas — even if affected by a mistaken perception of reality (pro-
vided it is not psychologically coerced) — exercises its full normative power,
producing a legal transformation that is deemed, under ordinary conditions,
entirely irreversible.
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Chapter 12

OMISSIVE FRAUD DURING
NEGOTIATIONS FROM THE PERSPECTIVE
OF CONTRACTUAL LIABILITY

Silvia Romano

ABSTRACT: The essay analyses the problem of malicious silence during pre-con-
tractual negotiations, the consequences it can have on the contract concluded,
and the remedies available to the deceived party. After briefly reconstructing
the problem in Western legal tradition and Italian law, the research focuses on
projects for the barmonization of European contract law to find a solution aimed
at protecting the victim of deception.

KEYWORDS: Will— Contractual negotiations — Omissive fraud — Stlence — Good
faith — Remedy.

SUMMARY: 1. Omissive fraud in negotiations and free will. — 2. The roots of the
problem in the Western legal tradition. — 3. The uncertain relevance of malicious
silence during negotiations under Italian law. — 4. Omissive fraud and its rele-
vance in the harmonisation of European contract law. — 5. Consumer rights and
termination of contract due to breach of the duty to provide information. — 6.
Looking for a conclusion. — References.

1. Omissive fraud in negotiations and free will

The idea that the will of private individuals can shape reality to suit their
interests is now going through a major crisis (Bianca 2019, 17), but it repre-
sented a powerful expression of individual sovereignty for much of the 19
and 20™ centuries. This idea was developed in a European continent domi-
nated by bourgeois-liberal ideologies, which found its ideal, and sometimes
ideological, foundation in Roman legal culture.

Will (voluntas) expresses its power most distinctly in contract law.

The idea that the will is the foundation of the contract was already central
at the end of the 18" century, when scholars found various reasons why will
could be defective, concluding that anything that prevents free will also un-
dermines the validity of the contract (Gliick 1796, 108).

Voluntas creates the contract, but only if it is free.

It is necessary to question whether we can really speak of free will if, dur-
ing pre-contractual negotiations, one party voluntarily conceals information
that would have influenced the consent of the other party.
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This raises the issue of omissive fraud in negotiations: when such conduct
is legally relevant and what remedies may be available.

The problem is difficult to frame.

Italian law — but, as will be seen, also the projects for the harmonisation
of contract law and, in general, the main continental codes — imposes a gen-
eral duty to act in good faith and fair dealing during negotiations.

Good faith, like most general principles, does not indicate specific rules,
which could raise difficulties in cases of omissions that fall into a grey area,
where it may be unclear whether the party acted wilfully or not.

If the law expressly requires that specific information be disclosed to the
other party (e.g. § 491a BGB; art. 1497 of the Italian Civil Code; art. 1892 of
the Italian Civil Code; various provisions of consumer law), its omission is
legally relevant. The matter is more difficult when one can only rely on the
general clause of good faith.

No doubt that if one party tells a lie to mislead the other, good faith is
broken. But consider, for example, cases where one party gives incomplete
information, even if it is formally sufficient. Or where one party realises dur-
ing negotiations that the other is mistaken and does nothing to correct it,
choosing to remain silent. Or imagine a situation in which one party decides
not to share important information unless expressly requested by the other
party (who may not have extensive knowledge of the subject matter of the
contract and therefore may not ask the appropriate questions).

These issues arise most frequently in contracts preceded by a lengthy in-
formation-gathering phase (e.g. insurance contracts or contracts for the sale
of financial products), in contexts where there is a significant information
asymmetry between the parties (e.g. consumer or employment contracts),
and in those negotiated at a distance, where the lack of simultaneous pres-
ence of the parties may constitute an obstacle to obtaining all relevant infor-
mation.

A further problem is that many legal systems require that the false repre-
sentation of reality caused by the other party’s fraud must be carried out
through particularly insidious conduct, usually active rather than omissive
(Kotz, Patti 2017, 309). In Italian law, fraud is achieved through «raggiri»
(art. 1439 of the Civil Code), in Spanish law through «maquinaciones insi-
diosas» (art. 1269 of the Civil Code), in French law through «manceuvres ou
... mensonges» (art. 1173 of the French Civil Code), and in German law «ar-
glistige Tauschung» (§ 123 BGB).

Given the uncertain relevance of wilful omission during negotiations,
some legal systems explicitly provide that fraud may also consist in intention-
ally failing to disclose relevant information to the other party.

The recent reform of French contract law (Fauvarque-Cosson, Wicker
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2019) amended art. 1137 (2) of the French Civil Code, specifying that [it]
«constitue également un dol la dissimulation intentionnelle par I'un des con-
tractants d’une information dont il sait le caractére déterminant pour I'autre
partie». ! This provision is to be read with art. 1111-2, which obliges «Celle
des parties qui connait une information dont I'importance est déterminante
pour le consentement de I'autre doit I’en informer dés lors que, légitime-
ment, cette derniére ignore cette information ou fait confiance a son cocon-
tractant».? Otherwise, «le manquement a ce devoir d’information peut en-
trainer I’annulation du contrat».

Also, under art. 3:44(3) of the Dutch Civil code — Defective will for per-
forming a juridical act —, fraud is legally present when someone induces an-
other person to perform a juridical act also by deliberately concealing a fact
that ought to have been revealed.

The paper aims, firstly, to clarify under which conditions the deliberate
omission of information may be legally relevant. Not every omission, even
those of a minimal nature, can be considered relevant and allow the party to
seek redress.

Secondly, it intends to analyse which remedies are available to a contract-
ing party induced to enter a contract due to the other party’s wilful omission,
and, in particular, whether redress is limited to compensation for damages
or also includes annulment of the contract.

As briefly seen, these problems are not limited to Italian law. The issue is
of broader comparative relevance.

To investigate the issues outlined from a European perspective, also in a
cultural meaning, it is necessary to start from the origins of the problem of
omissive fraud, which has its roots in the Western legal tradition.

2. The roots of the problem in the Western legal tradition

The modern concept of pre-contractual liability was shaped by the work of
Rudolph von Jhering in his well-known essay on culpa in contrahendo (von
Jhering 1861).

Jhering’s reflection begins where Savigny ended the construction of the
Willenstheorie.

Savigny affirms the relevance of mistake induced by the immoral influ-
ence, 7.e. fraud (Betrug), of the other party (von Savigny 1840, 115), generally
produced through active misrepresentation, but which may also take place

1701 n°2018-287 du 20 avril 2018 - art. 5.
2 Création Ordonnance n°2016-131 du 10 février 2016 - art. 2.
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through passive conduct, 7.e. by knowingly and tacitly tolerating the error of
the other party. Omission is considered relevant only where there is a con-
tractual relationship in which the other party has the right to expect open-
ness (Offenbeit) (von Savigny 1840, 119). The deceived party receives con-
tractual protection through action, defence, or restitution, depending on the
circumstances (von Savigny 1840, 115).

Such was Savigny’s influence that Jhering began his analysis by highlight-
ing the absence of uncertainty regarding the mistake induced by the other
party’s fraud during negotiations, whereas the topic of culpa in contrahendo,
which was the subject of Jhering’s study, was entirely novel.

Jhering’s doctrine established a form of liability unknown to Roman ju-
rists, namely, liability arising from the negotiation phase.

Wilful concealment of information during negotiations is a problem well
known to Roman jurists (dolus in contrahendo), particularly in law of sale
(Vacca 2011, 203 ff.; Solidoro 2008, 1 ff.; Procchi 2007, 196 ff.; Vacca 1997,
65 ff.; Talamanca 1993, 440). Various sources from the classical period
demonstrate how contractual protection is granted to a buyer who, for in-
stance, purchased a piece of land because the seller had deliberately con-
cealed the presence of a troublesome neighbour: a fact which, if disclosed,
would have prevented the buyer from concluding the contract (guenz ensptor
sz audisset, empturus non esset).” The same applies to the deliberate omission
of burdens associated with the ownership of the goods sold, * or to the inten-
tional failure to declare that a slave girl was no longer a virgin, despite know-
ing that the buyer expressly sought a vzrgo and not a muliter.”

The sources consistently emphasise the seller’s actual knowledge
(celaverit; celavit; cum sciret deberi; sciens), thereby excluding that the silence
of an ignorans seller could constitute dolus in contrahendo. ®

Omissive fraud during negotiations would thus have resulted in contrac-
tual liability, and the deceived party could bring an actzo ex empto aimed at
obtaining compensatory relief corresponding to the id guod interest.

The action explains its scope within the framework of the zudicia bonae
fidei. Fraud is the antithetical to bona fides, such that the use of any artifice
or deception, whether active or passive, entitles to contractual remedies.
Classical sources attest to the extension of the seller’s liability not only fol-
lowing defective performance, but also to where bad faith manifested during
negotiations (Kaser 1971, 557).

> Gai. 10 ad ed. prov. D. 18.1.35.8.
4Pap. 3 resp. D. 19.1.41.

>Ulp. 32 ad ed. D. 19.1.11.5.
¢Ulp. 32 ad ed. D. 19.1.11.15-16.
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In general, where the contract has produced its intended effects — namely,
the transfer of possession and payment of the price — the protection afforded
to the deceived party is limited to compensation, provided that the error did
not render the transaction invalid (Talamanca 1993, 438).

Only in the case of the woman sold as a virgin, do the jurists grant not
redhibitio, but an actio ex empto ad resolvendam emptionem, thereby obliging
the seller to return the price and the buyer to return the slave. The rationale
why this remedy was granted, as opposed to compensation, remains debated.
According to one theory, since the fraud concerned a quality essential for the
buyer, an actio ex empto ad resolvendam emptionem would probably have
seemed more effective in protecting the buyer’s interest (Vacca 2011, 203
ff.); another hypothesis justifies the remedy by reference to the qualitative
nature of the deception, which made it nearly impossible to quantify in mon-
etary terms the buyer’s interest in acquiring a vzrgo rather than a mulier
(Procchi 2007, 205, ff.).

In addition to the granting of contractual remedies, another key element
that needs to be clarified to provide a concise overview of the model of omis-
sive fraud in classical Roman law concerns the equivalence of malicious si-
lence to active fraud, which emerges from the identity of judicial protection.
This equivalence can also be explained in the light of the zudicia bonae fide::
since good faith (bona fides) is the opposite of the dolus malus, it is irrelevant
whether the deception took place through silence or artifice.

3. The uncertain relevance of malicious silence during negotiations
under ltalian law

Art. 1337 of the Italian Civil Code obliges the parties to behave with fairness
and good faith during negotiations.

Fraud, according to art. 1439 of the Italian Civil Code, constitutes a
ground for annulment of the contract only when the deception employed by
one of the parties was such that, absent such deception, the other party
would not have entered into the agreement (dolus causam dans). Otherwise,
pursuant to art. 1440 of the Italian Civil Code, if the fraudulent conduct did
not determine consent, but nonetheless influenced the terms of the agree-
ment, the contract remains valid, albeit without it would have been con-
cluded on different terms, and the party acting in bad faith is liable for dam-
ages (dolus incidens; on the topic dalla Massara 2011, 611 ff.).

The standard of good faith imposed by art. 1337 of the Italian Civil Code,
although a cornerstone in Italian contract law, remains difficult to translate
into concrete rules, and this is particularly evident in the case of omissions.
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Does good faith require a party to correct the other’s mistake when it be-
comes apparent during negotiations? Is it a violation of good faith to provide
incomplete or selectively curated information, or to withhold relevant facts
unless specifically requested?

First, it is difficult to identify the cases in which silence becomes legally
relevant.

According to some scholars, silence is relevant when it concerns infor-
mation to which the other party could not have had access, deliberately in
breach of a «duty to speak» (Sacco 2011, 358). This occurs both when silence
violates the general duty to act in good faith during negotiations (Visintini
1972, 101 ff.), and when it contravenes a specific duty to disclose.

Part of Italian doctrine derives from art. 1337 of the Civil Code a general
duty to provide information during negotiations. Therefore, fraud can be seen
in the contractor’s decision to withhold information of particular relevance to
the counterparty’s decision to negotiate (Visintini 1972, 101 ff.; Sacco 2011,
Gallo 1999, 461 ff.).

Other scholars, on the other hand, reject the idea that silence can be rel-
evant, unless it is accompanied by explicit misrepresentations or deceptive
conduct (Trabucchi 1937, 528; Pietrobon 1990, 101; De Poli 2004, 921).

Others consider silence only when there is a specific duty to provide in-
formation imposed by law (Albanese 2023, 67).

The difficulties to frame omissive fraud are reflected in the remedy.

Pre-contractual liability has been interpreted by the Italian Court of Cas-
sation since 2016 as a form of contractual liability (on Cass., 12 July 2016,
No. 14188, see Scognamiglio 2016, 1515 ff.; Di Majo 2016, 2568 ff.; Piraino
2017, 35 ff.).

However, this reading has not entirely displaced the alternative interpre-
tation, which continues to view pre-contractual liability as a species of tor-
tious liability (Cass., 25" September 2023, No. 27262; Bianca 2019, 140).

When omissive fraud is invoked within the framework of art. 1337, and
thus as a case of pre-contractual breach, the burden is on the claimant to prove:
(i) the existence of a rule — either general or specific — obliging disclosure; (ii)
that the silence materially affected the formation of the agreement; and (iii)
that measurable harm ensued, typically in the form of negative interest. If the
aim is not merely compensation but annulment of the contract, a more strin-
gent standard applies (Granelli 2018, 1206). The claimant is required to prove
that the omission, while not sufficient per se, is part of a complex scheme des-
ignate do induce contractual consent.

According to recent jurisprudence, mere silence, even in situations of in-
terest to the other party, and concealment do not constitute grounds for in-
validating the contract since they do not alter the representation of reality
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but only refrain from contradicting the perception of reality reached by the
counterparty (Cass., 11 April 2022, No. 11605).

4. Omissive fraud and its relevance in the harmonisation of Euro-
pean contract law

The comparison with the Principles of European Contract Law (PECL) and
the Draft Common Frame of Reference (DCFR), the UNIDROIT Principles
and (at least in ideal terms since it is no longer in force) the Common Euro-
pean Sales Law (CESL) proves useful not only because they may be chosen
as the applicable law by the parties, but also because they represent a syn-
thesis of the values of European legal culture (Alpa 2007, 21), as well as a
tool for dialogue aimed at adopting uniform rules from which guidelines for
national laws may emerge (Kadner Graziano 2019, 52). With reference to the
PECL, they have been attributed the character of «scientific law» (Sirena 2019,
608 ff.; Zimmermann 2012, 21 ff.; Lando 1992, 573 {f.).

Leaving aside the United Nations Convention on Contracts for the Inter-
national Sale of Goods (CISG), which does not address pre-contractual lia-
bility or fraud, the main harmonisation projects establish as general princi-
ples of contract law — including the negotiation phase — the duty to act in
good faith and fair dealing (art. 1.7 Unidroit Principles, art. 1:201 PECL, art.
I1. - 3:301 DCFR).

With regard to negotiations contrary to good faith and fair dealing, art.
2.1.15 of the Unidroit Principles, art. 2:301 PECL and art. II. — 3:301 DCFR
specify that a party is free to negotiate and is not liable for failure to reach an
agreement. However, it may incur liability if it initiates, continues, or termi-
nates negotiations in bad faith. According to those provisions, it is bad faith,
in particular, for a party to enter or continue negotiations when intending not
to reach an agreement with the other party.

These provisions focus primarily on the unjustified breakdown of nego-
tiations, without explicitly addressing any duty to disclose information. The
aggrieved party may recover the expenses incurred in the negotiations and
may also be compensated for the loss of opportunity to conclude an alterna-
tive contract (so-called reliance damages or negative interest).

Unlike Italian law, which classifies (not without difficulties) the inten-
tional concealment of information under art. 1337 of the Civil Code and,
only under certain conditions, as fraud under artt. 1439-1440 of the Civil
Code, the main drafts for the harmonisation of contract law classify the in-
tentional breach of the duty to disclose information as a vice of consent, clas-
sifiable as fraud, capable of leading to the avoidance of the contract.
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Among these, the DCFR — the instrument that devotes the greatest atten-
tion to information duties — provides, in general, that before the conclusion
of a contract for the supply of goods, other assets or services by a business
to another person, a business has a duty to disclose to the other person such
information concerning the goods, other assets or services to be supplied as
the other person can reasonably expect (II. —3:101).

The duty to provide information becomes more significant if the party is a
consumer. When a business markets with a consumer, it has a duty not to pro-
vide misleading information. Information is considered misleading if it mis-
represents or omits material facts that the average consumer would expect to
receive to make an informed decision about whether to take steps to enter a
contract (I. — 3:102). The information must contain all the relevant details
necessary to decide whether to conclude a contract. In the case of transactions
that place the consumer at a significant informational disadvantage due to the
technical means used to conclude the contract, additional disclosure obliga-
tions apply (IL. — 3:103). When a business initiates real-time distance commu-
nication with a consumer, it is required to provide clear and explicit infor-
mation about its name and the commercial purpose of the contact (II. —3:104).

Unlike in art. II. - 3:103, the consequence for violating the duty to inform
laid down in art. II. — 3:104 is not only damages, but also a right to withdraw
from the contract. The latter provision states that, if a business has failed to
comply with the information duties set out in II. — 3:104 (1) and a contract
has been concluded because of the miscommunication, the other party has a
right to withdraw from the contract by giving notice to the business within a
certain period of time.

The duty to inform under Chapter II of the DRFC is not fulfilled unless
it meets specific requirements (such as clarity, precision, intelligibility of the
language, II. — 3:106) and includes the provision of information concerning
the price (II. — 3:107) and the identity of the business (II. — 3:108). Under
the DRFC, it is possible to terminate a contract for which the consumer has
not been given all the relevant information in a precise and transparent man-
ner, as his or her will (voluntas) is deemed to have been incorrectly formed.

In addition to a detailed duty to disclose information, the DCFR consid-
ers as fraud the deliberate concealment of information that a party should
have disclosed during negotiations, granting the deceived party the right to
avoid the contract concluded due to the other party’s fraud.

Art. I1. — 7:205 provides that a party may avoid a contract when the other
party has induced the conclusion of the contract by fraudulent non-disclo-
sure of any information which good faith and fair dealing, or any pre-con-
tractual information duty, required that party to disclose. Non-disclosure is
fraudulent if it is intended to induce the person to make a mistake. In



Omissive fraud during negotiations from the perspective of contractual liability =~ 263

determining whether good faith and fair dealing required a party to disclose
information, art. II. — 7:205, unlike many provisions on fraud, which are usu-
ally more general in tone, contains specific criteria. Regard should be had to
all the circumstances, including: (i) whether the party had special expertise;
(ii) the cost to the party of acquiring the relevant information; (iii) whether
the other party could reasonably acquire the information by other means;
and (iv) the apparent importance of the information to the other party.

Also, the Proposal for a Common European Sales Law (CESL) provides
for detailed duties to disclose information, differentiated according to
whether the trader deals with a consumer (artt. 13-22) or a trader (art. 23),
with additional duties to provide information in distance contracts con-
cluded by electronic means (art. 24) and special requirements in distance
contracts concluded by electronic means (art. 25). The party has also a spe-
cific duty to ensure that information supplied is correct (art. 28).

As for legal protection, in addition to compensation for damages (art. 29),
in cases of fraudulent non-disclosure of any information which good faith
and fair dealing, or any pre-contractual information duty, required that party
to disclose, a party may avoid the contract (art. 49), having regard to all the
circumstances, including: (i) whether the party had special expertise; (ii) the
cost to the party of acquiring the relevant information; (iii) the ease with
which the other party could have acquired the information by other means;
(iv) the nature of the information; (v) the apparent importance of the infor-
mation to the other party; and (vi) in contracts between traders, good com-
mercial practice in the relevant context. The test for establishing the exist-
ence of a fraudulent breach of the duty of provide information is substan-
tially aligned with that adopted in the DCFR.

Unlike the DCFR and CESL, the PECL does not expressly recognise a
duty to provide information. However, it does include within the notion of
fraud cases in which the contract has been concluded by fraudulent non-
disclosure of any information which, in accordance with good faith and fair
dealing, should have been disclosed (art. 4:107: Fraud). Similarly to CESL
and DCFR, in determining whether good faith and fair dealing required the
disclosure of particular information, reference must be made to all relevant
circumstances, including: (i) whether the party had special expertise; (ii) the
cost to it of acquiring the relevant information; (iii) whether the other party
could reasonably acquire the information for itself; and (iv) the apparent im-
portance of the information to the other party. Thus, also under the PECL,
a contract may be avoided on the ground of omissive fraud.

The UNIDROIT Principles are the harmonisation project that, among all
others, devotes the least attention to the obligation to disclose information
and the fraudulent concealment of relevant facts. Nevertheless, art. 3.2.5
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provides that a party may avoid the contract when it has been led to conclude
the agreement by fraudulent non-disclosure of circumstances which, accord-
ing to reasonable commercial standards of fair dealing, the other party
should have disclosed.

From the European harmonisation projects on contract law, it seems pos-
sible to conclude, in general, that they converge in treating fraudulent con-
cealment not as a matter of pre-contractual liability — even though the omis-
sion occurs during the negotiation phase — but rather as a ground for avoid-
ance, falling squarely within the scope of fraud.

5. Consumer rights and termination of contract due to breach of
the duty to provide information

The duty to provide information during negotiations and the consequences
of its breach are particularly relevant in consumer law due to the structural
information asymmetry between consumers and professionals.

The European Union has addressed this issue, inter alia, in Directive
1997/7/EC on the protection of consumers in respect of distance contracts
(especially art. 4), Directive 1997/55/EC amending Directive 84/450/EEC
concerning misleading advertising so as to include comparative advertising,
and Directive 1999/44/EC on certain aspects of the sale of consumer goods
and associated guarantees (notably, regarding the guarantee). More recently,
the professional’s duty to provide information has been confirmed and speci-
fied by the Directive 2011/83/EU on consumer rights, Directive
2019/770/UE, on contracts for the supply of digital content and digital ser-
vices, and Directive 2019/771/UE, which has replaced Directive 1999/44/EC.

Consequently, the Italian Consumer Code expressly recognises, in art.
2(2)(c), the right of consumers and users to adequate information and fair
advertising.

Not only does the European legislator impose a duty on professionals to
inform consumers in a particularly incisive manner — and thereby recognises
the consumer’s right to receive accurate and comprehensive information —
but it also monitors its enforcement through rules on unfair commercial
practices.

Art. 7 of Directive 2005/29/EC, entitled «Misleading omissions», consid-
ers a commercial practice misleading if, in its factual context, taking account
of all its features and circumstances and the limitations of the communica-
tion medium, it fails to disclose material information that the average con-
sumer needs, according to the context, to make an informed transactional
decision and thereby causes or is likely to cause the average consumer to take
a transactional decision that he would not have taken otherwise. It shall also
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be regarded as a misleading omission when a trader hides or provides in an
unclear, unintelligible, ambiguous or untimely manner such material infor-
mation.

There is no doubt that an omission is misleading when it is made delib-
erately, as indicated by the use of terms such as «<ambiguous» or the verb «to
hide». However, the terminology adopted by the legislation is broader than
that directly attributable to fraud and may cover situations that fall into a
grey area, where it is unclear whether the trader has intentionally concealed
the required information.

The validity of a contract concluded as a result of a misleading practice
has recently been clarified by Directive 2019/2161/EU. Art. 11a states that
consumers harmed by unfair commercial practices shall have access to pro-
portionate and effective remedies, including compensation for damage and,
where relevant, a price reduction or the termination of the contract.

In Ttaly, the new art. 27, co. 15-bzs, Cons. Cod., modified by Legislative
Decree No. 26/2023 to adopt Directive 2019/2161/EU, affirms the jurisdic-
tion of the civil court to grant consumers harmed by unfair commercial prac-
tices proportionate and effective remedies, including compensation for dam-
age suffered and, where applicable, a price reduction or the termination of
the contract, without prejudice to further remedies.

This raises a question: can a professional’s failure to provide relevant in-
formation to the consumer be considered a breach of contract that justifies
termination?

6. Looking for a conclusion

In light of the above, the following key points can be identified:

(i)  the principle of good faith during negotiation requires the parties to
maintain a transparent and cooperative attitude throughout the nego-
tiation;

(ii) good faith requires each party to disclose relevant information, espe-
cially information that is of interest to the other party for the contract
that it has expressed its intention to conclude;

(iii) a deliberate omission of relevant information is incompatible with the
principle of good faith;

(iv) as it derives from a general clause, omission of information in breach
of the duty to inform is not legally relevant only in the cases expressly
provided for by law;

(v)  in order to determine when, in the absence of a specific legal provision,
a duty to inform can be inferred, it is possible to refer to the conditions
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set out in the DCFR and the PECL, namely: (a) whether the party had
special expertise; (b) the cost to the party of acquiring the relevant in-
formation; (c) whether the other party could reasonably acquire the
information by other means; and (d) the apparent importance of the
information to the other party;

(vi) in order to determine the existence of a duty to disclose information in
the absence of a specific legal provision, analogy may be used. For ex-
ample, regardless of whether the contracting party is a consumer, if
there is a significant information asymmetry between the parties, it can
be assumed that the party possessing the information is under a duty
to disclose it. Or, if cryptocurrencies were to be legally recognised as
currency in the future and could be used in loans, it can be assumed
that banks would have to provide information similar to that which
they are required to provide in loans in euros or dollars;

(vii) a duty to inform must not be interpreted as exonerating the party from
acquiring all useful and necessary information (at least that to which it
has access) for the conclusion of the contract.

As for remedial protection, classifying the breach of the duty to inform
as pre-contractual liability usually results in compensation for the negative
interest, while fraud can lead to the contract being avoided. The latter solu-
tion is also supported by the main projects for the harmonisation of contract
law, as well as by some European legal systems.

It can be assumed that someone who has entered a contract due to the
omissive fraud of the other party may find the preservation of the contract
inadequate.

However, everything related to intent is subject to evidentiary difficulties.
The plaintiff must establish what information was due and, even more diffi-
cult, that the omission of this information was deliberately intended to de-
ceive the other party.

An alternative solution could be imagined by invoking liability for breach
of an obligation.

Getting to the heart of the concept of obligation, if «today the technical
term ‘obligation’ is widely used to refer to a two-ended relationship which
appears from the one end as a personal right to claim and from the other as
a duty to render performance» (Zimmermann 1996, 1), the duty to inform
can be seen as an obligation in the technical sense.

This is certainly true when the obligation to inform is imposed by a rule
of law. One party is required by law to disclose specific information, and the
other party can claim the right to receive that information.

If the data subject to the obligation to inform is not provided, for whatever
reason, but for a reason attributable to the obligated party, the obligation is
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not fulfilled, and its non-fulfilment is relevant in itself. The aggrieved party
may obtain compensation for the damage to its positive interest simply by
alleging that it did not receive the information to which it was entitled.

In Italian law, which adopts the classification of the sources of obligation
established in the Res Cottidianae by the Roman jurist Gaius, pursuant to art.
1173 of the Italian Civil Code, obligations arise from contracts, torts or any
other act or fact capable of producing them in accordance with the legal system.

The obligation to provide information to the other party may arise, at
least in cases where it is provided for by a rule of law, from the law itself.
Contractual liability derives from the non-performance of an obligation. Pur-
suant to artt. 1218 and 1223 of the Italian Civil Code, non-performance
obliges the liable party to compensate the positive contractual interest. In
the event of intentional breach, Italian law also allows compensation for
damages that were unforeseeable at the time the obligation arose (art. 1225
of the Italian Civil Code).

To obtain termination of the contract for breach of the obligation to pro-
vide information, one more step must be taken.

It is a difficult step to imagine, but not impossible.

The starting point is that, in some cases, the obligation to inform does
not end at the negotiation stage but is part of the contract as it continues
after the contract has been concluded. Consider, for example, the obliga-
tion on the financial intermediary to provide updates, which continues
even after the contract has been concluded. Or consider contracts for the
supply of digital content and digital services, in respect of which Directive
2019/770/EU imposes specific information obligations on the trader (after
the conclusion of the contract) to inform the consumer about the availability
of updates that are necessary to keep the digital content or digital service in
conformity and the consequences of the consumer’s failure to install them.

In these cases, the obligation to inform forms part of the contract and,
therefore, its non-fulfilment, unless it is of minor importance or excusable,
may justify termination of the contract.

A further step forward would be to recognise that even when the obliga-
tion to provide information does not continue for the conclusion of the con-
tract, nevertheless the information provided beforehand may nonetheless de-
termine the subject matter of the agreement (lex contractus) and, in this way,
enters into the contract; this is at least the case where there is a rule imposing
a specific information obligation.

In this respect, part of Italian legal scholars includes in contractual liabil-
ity, specifically under art. 1497 of the Italian Civil Code,” the intentional

7 According to art. 1497, when the item sold does not have the promised qualities or
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conduct of a party who, by false certification, has made the goods appear to
be of a higher quality than they actually are (Bianca 2019, 624).

Further support for this theory can be found in the Western legal tradition,
particularly the Roman juridical culture, which considers the breach of the
duty to provide information prior to the conclusion of the contract to fall
within contractual liability, since fraud, regardless of when it occurs during the
contractual or pre-contractual phase, and whether trough silence or active de-
ception, is contrary to good faith.

On the other hand, the fact that the obligation to provide information
prior to the conclusion of the contract enters into the agreement is recog-
nised by Recital 42 of Directive 2019/770/EU, in the part in which it pro-
vides that «the requirements of the contract should include those resulting
from the pre-contractual information which, in accordance with Directive
2011/83/EU, forms an integral part of the contract. Those requirements could
also be set out in a service level agreement, where, under the applicable na-
tional law, such type of agreement forms part of the contractual relationship
between the consumer and the trade».®
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Chapter 13
INVITUS. THE UNWILLING BETWEEN STATE
OF MIND AND DECLARATION

Margherita Scognamiglio

ABSTRACT: In Roman legal and literary sources, the adjective invitus occurs in
disparate contexts and with meanings and values that are often ambiguous.
Starting from the doctrinal debate of the nineteenth and twentieth centuries on
the legal will, this essay will be dedicated to investigating both the link between
will, non-will and vices of the will, in the light of the possible interpretations of
the Latin term invitus, and the possibility of using the ideas from the Roman
sources relating to the invitus to reason on the category that has recently spread
in the jurisprudence and doctrine of vulnerability.

KEYWORDS: Wil — Unwill — Vices of vill — Invitus — Vulnerability.

SUMMARY: 1. The legal will in the doctrinal debate between the 19 and 20 cen-
turies. Introductory notes. — 2. The vices of the will: Mistake, duress, fraud and
beyond. — 3. Invitus: From classical jurists to 19" scholars of Roman law. — 4. The
semantic eclipse of 7zvitus: From Roman jurisprudence to modern dogmatics. —
5. From znvitus to the basics of the vulnerability. — References.

1. The legal will in the doctrinal debate between the 19" and 20"
centuries. Introductory notes

The issue of the normative force of the legal will (voluntas) is closely linked to
that of the relationship between inner (psychological) will, legal will and decla-
ration of will. This connection and the different weight that can be attributed to
each of these elements within the dynamics of contractual negotiation, constitute
two of the main nodes of the theories developed, especially from the reconstruc-
tions advanced by the Pandectist doctrine, on the subject of the validity and ef-
fectiveness of the legal transaction.

Such normativity is inextricably intertwined with the responsibility con-
nected with the contractual obligations undertaken. This form of responsibility
may, therefore, be conditioned in its effectiveness by external elements that af-
fect the psychological prerequisites of the contractual act, distorting the natural
and regular process of their formation. This idea is well clarified by Alberto
Trabucchi, at the beginning of his book about I/ dolo negoziale nella teoria dei
vizi del volere (Trabucchi 1937, 9 £.):
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Di quanto si estende lefficacia dell’agire umano nella varieta delle conse-
guenze giuridicamente rilevanti, di altrettanto si estende la considerazione
che la legge fa dell’errore, della forza maggiore, della violenza, cioe delle
cause che agiscono sui presupposti psicologici o morali dell’atto.

E poiché gli atti dell'uomo si distinguono dagli altri fatti giuridici, non
per la materialita della loro provenienza, ma in quanto sono espressione
dell’agire cosciente e volontario dei soggetti, si spiega la cura che pone la
scienza del diritto, si civile che penale, sostanziale o processuale, nel fis-
sare i principi che permettono di attribuire ad una persona le conse-
guenze del suo agire. Questa ricerca del nesso intimo che lega 'uomo con
le sue azioni ¢ problema fondamentale in ogni campo della vita morale: &
il problema della responsabilita.

[...]

Responsabilita significa prima di tutto solidarieta della persona umana
con i suoi atti. E il fatto che essa sia di regola richiesta come condizione
pregiudiziale perché I'uomo risulti giuridicamente obbligato per il suo
agire, ¢ stato ed ¢ uno dei segni piu sicuri del progresso giuridico di tutti
i popoli civili.

At the beginning of the nineteenth century, in France, the process of ab-
straction that had led to the creation of the legal category of contract came
to a halt with the entry into force of the Code Napoléon. In Germany, by
contrast, the doctrinal elaboration of Pandectistics extended beyond the
contractual domain, so that, pushing abstraction further and in the absence
of a civil code, Pandectist scholarship came to construct the new category of
the legal act. It is well known that in Germany, between the nineteenth and
twentieth centuries, two opposing doctrinal orientations emerged regarding
the binding force of the voluntas towards counterparties and third parties.
The Willenstheorie (von Savigny 1840, §104; Windscheid 1887, §69),!
rooted in the voluntarist tradition of Jusnaturalism, was based on a subjective
conception of the legal act, whereby every legal act (Rechtsgeschift) origi-
nates from the creative will of the subject, who is naturally endowed with the
capacity to effect change through his will. However, the will had to be out-
wardly manifested through a declaration (Willenserklirung).

The problematic junction of this theory lay precisely in the articulation of
the relationship between inner will and external manifestation: proponents
of the Willenstheorie interpreted such relationship in favour of the voluntas,
so that, in the event of a discrepancy between the two, an interpretation con-
sistent with the inner will had to prevail.

! Compared to Savigny, Windscheid adopts a somewhat different perspective, which
— while remaining faithful to Willenstheorie — combines the centrality of the individual
will with the objectivity of law.
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In Savigny’s theory of will, centered on the idea of individual freedom,
there are three relevant moments: the will, its declaration and the concord-
ance between the two. The traditional vices of the will (duress, mistake, and
fraud) in Savigny’s perspective do not invalidate the declaration or the con-
cordance between will and declaration. Duress does not produce legal con-
sequences, since the person subject to it, being able to choose not to issue
the declaration, still chooses (and is therefore free) to make it. Mistake and
fraud (which itself gives rise to mistake) likewise do not invalidate the decla-
ration. Thus, the legal act remains valid, but, in continuity with Roman law
precedents, it may give rise to exceptions, special actions, or restitutio in in-
tegrum (Brutti 1980, 283-288).

The limitations of such a radical stance were soon recognized, and correc-
tive measures were identified, among which the best known is perhaps the the-
ory of culpa in contrahendo (von Jhering 1860-1861, 1-112). According to this
theory, legal significance may be accorded even to unrecognized mistake, albeit
within the limits of compensation for negative interest. But the remedies theo-
rized to soften the rigidity of the system founded on the strict logic of the W7/-
lenstheorie (so much so that one can speak of a Willensdogima) still presupposed
the primacy of the will over its declaration.

Quite different, instead, was the objectivist approach of scholars, who
around the second half of the nineteenth century, began to develop theories
aimed at attributing to the declaration of will a role no longer subsidiary or
physiologically subordinate to the will, but autonomous and, indeed, pre-
vailing over the other constitutive elements of the legal act (Erklirungstheo-
rie). According to this scientific orientation, the subject’s inner will was
deemed irrelevant, as intrinsically elusive and unascertainable, while the dec-
laration alone was vested with constitutive legal force (Bahr 1875, 393-427;
Bekker 1889, 54 ff.). The theory of declaration clearly emerged as a reaction
to the Willenstheorie, whose critical shortcomings lay in the disregard for the
legitimate reliance of third parties and the lack of effective safeguards for
commercial traffic. Yet, even the Erklirungstheorie, displayed theoretical
and practical limitations, leading several scholars to temper its rigidity by
formulating variants collectively referred to as the theory of reliance. These
approaches were characterized by the protection of the addressee of the dec-
laration, provided that the discrepancy between inner will and external state-
ment was neither known nor knowable by the recipient.

Willenstheorie and Erklirungstheorie, with their respective corrective
mechanisms, constitute doctrinal elaborations — subsequently incorporated,
in varying degrees, into European codifications — theoretical roots of which
are consistently traced back to the internal structure and elements of the le-
gal act. Distinct from these, and intended to radicalize the objectivist
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perspective, is the so-called preceptive theory, which identifies the essence
of the legal act in the legal system’s recognition of a given economic or social
function carried out through private autonomy. ? It is quite clear that such a
reconstruction of the legal act tends to privilege, among the constitutive ele-
ments of the legal act, the causa, a requirement often marginalized and de-
bated in its definition, but generally understood as the objectively apprecia-
ble economic-social function, recognized by the legal system and pursued by
the parties.

This brief theoretical serves as a functional introduction to the theme
of the so-called vices of the will. This is because the weight attributed to
the will in competing theories of the legal act clearly influences whether
legal consequences are to be recognized in circumstances that affect the
subject, condition the volitional process, and distort the proper formation
of the voluntas. In this regard, however, a clarification is necessary. A vice
of will does not entail a discrepancy between will and declaration, as it
acts exclusively upon the process of formation of the will itself, which
nonetheless exists and is externally manifested in a coherent and formally
correct manner. This principle is aptly captured, in the case of legal acts
affected by duress, by the famous Latin maxim coacta voluntas tamen vol-
untas est.’

Hence, the problems relating to the relevance of vitiated consent operate
on a different analytical level than the tension between will and declaration,
an issue resolved with diametrically opposed solutions by the proponents of
the Willenstheorie and of the Erklirungstheorie. As has been observed, it
would probably be more accurate to frame this matter in terms of a discrep-
ancy between the actual will (that is, a real but defectively formed will, con-
sistently expressed to the outside) and the hypothetical will, namely the will
that the party would have held in the absence of the vitiating element.

Nonetheless, the two themes — the vices of the will and the theoretical
opposition between the two theories just mentioned (with their respective
correctives) — intersect and influence one another, particularly in the phase
of assigning evidently different weights to the will and to its external mani-
festation (Trabucchi 1937, 58 f.). Where, for instance, one embraces the

2The most effective exposition of the theory of precepts in Germany is due to
Larenz 1930, 34 ff., according to which the declaration of intent is a declaration of
validity. It should also be remembered, in the Italian doctrine, the construction of
Betti 2002, 55 f., who based the principle of self-responsibility on the conception of
the transaction as binding self-regulation.

> Latin maxim derived from Paul. 11 ad ed. 4.2.5.21: Si metu coactus adii hereditatem,

puto me heredem effici, quia quamvis si liberum esset noluissem, tamen coactus volui: sed
per praetorem restituendus sum, ut abstinend: mibi potestas tribuatur.



Invitus. The unwilling between state of mind and declaration 277

Willensdogma and attributes paramount value to the inner will, one would
be naturally inclined to recognize far-reaching consequences to its defects.

Therefore, three distinct analytical levels may be identified: (i) the dis-
crepancy between a correctly formed will and its corresponding declaration;
(ii) the absence of will altogether in relation to a declaration nonetheless made;
and (iii) the divergence between a real yet vitiated will, externally expressed
in coherent form, and the hypothetical will, as it would have manifested ab-
sent the vitiating factor.

On the basis of these premises, it is appropriate to turn to the analysis of
the vices of the will and to the historical path that led from their dispersed
and pragmatic emergence in Roman legal practice to their systematic dog-
matic classification in the rigid conceptual framework of Pandectist legal
thought, through the creation of a dedicated category. The objective is to
assess in what terms and within what limits one can speak of the normativity
of the voluntas.

2. The vices of the will: Mistake, duress, fraud and beyond

1.4.13.1: Verbi gratia si metu coactus aut dolo inductus aut errore lapsus
stipulanti Titio promisisti quod non debueras promittere, palam est, iure
civili te obligatum esse, et actio qua intenditur dare te oportere, efficax est:
sed iniquum est te condemnari, ideoque datur tibi exceptio metus causa aut
doli mali aut in factum composita ad impugnandam actionen.

For example, if you, coerced by duress or induced by fraud or mis-
take, promised to the stipulating Titius something you should not have
promised, it is clear that under the zus civile you are bound, and the action
by which you are required to perform is effective; but it would be unjust
for you to be condemned, and therefore you are granted the exceptio on
the grounds of duress, malicious fraud, or a fact-based exception to op-
pose the claim (trans. by the Author).

This passage from Justinian’s Institutiones, partially derived from Gaius’
Institutiones (4.115-117),* is one of the very few sources in which the

4Gai 4.115-117: 115. Sequitur, ut de exceptionibus dispiciamus. 116. Conparatae sunt
autem exceptiones defendendorum eorum gratia, cum quibus agitur. saepe enim accidit, ut
quis ture ciuili teneatur, sed iniquum sit eum iudicio condemnari. uelut si stipulatus sim a
te pecuniam tamquam credendi causa numeraturus nec numerauerin. nam eam Pecunian a
te peti posse certum est. dare enim te oportet, cum ex stipulatu tenearis; sed quia iniquum
est te eo nomine condemnari, placet per exceptionem doli mali te defendi debere. item si
pactus fuero tecum, ne id, quod mibi debeas, a te petam, nihilo minus id ipsum a te petere
possum dari mibhi oportere, quia obligatio pacto conuento non tollitur,; sed placet debere me
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traditional vices of the will — fraud, duress and mistake — appear together. It
reflects, however, a highly specific perspective, representative of sixth-cen-
tury legal thought, focused on identifying the procedural mechanisms avail-
able to block the enforcement of an action.

The conceptualization of the vices of the will as a systematic category was,
in fact, the result of the conceptual reorganization introduced from Jusnatu-
ralism onwards, whereas Roman jurists, by contrast, occasionally grouped
such figures together, primarily with reference to the procedural remedies
applicable to them. For this reason, a significant dogmatic gap emerges be-
tween the approach adopted by Roman jurisprudence and that of the doc-
trinal constructions developed between the late nineteenth and early twenti-
eth centuries — constructions which, relying on the texts of the Justinianic
compilation, nonetheless partly betray the spirit of the original sources.

While the centuries-long tradition of Romanist scholarship, dating back
to the Glossators and continuing without interruption, has produced ever
more refined theories of fraud, duress, and mistake (we can think, just to
give a well-known example, of the enucleation of the notions of dolus causam
dans and dolus incidens) (Wacke 1977, 184-246; Gordley 2000, 93-117), a
decisive turning point in the doctrinal elaboration of the intention to be le-
gally bound, its vices, and its normative role in private law may be identified
in the rationalist conception of the legal/juridical subject. The subject is no
longer the one who is subject to the zus; subiectum, or subiectum iuris, is now
conceived as the holder of rights (Stolfi 2019, 59 ff.). This semantic shift ex-
presses a profound transformation in legal theory, one which also impacts
the theory of the legal act, now regarded as the highest expression of the
individual’s voluntas. The vices of the will, destined to become a distinct le-
gal category, increasingly gain prominence as they are seen to affect the for-
mation of will and thus undermine what had come to be regarded as a fun-
damental value: the freedom of the individual in shaping his voluntas.

By limiting the category of vices of will to the three traditional figures of
fraud, duress and mistake, the rationalist legal system excluded other cir-
cumstances that had historically influenced the process of will formation, or
the reliance of third parties — for example, laesio enormis or, from the per-
spective of the third party, simulation. In modern European legal systems,
thus, the reasoning has been based on the concepts of nullity, voidability or

petentem per exceptionem pacti conuenti repelli. 117. In his quoque actionibus, quae non in
personam sunt, exceptiones locum habent. uelut si metu me coegeris aut dolo induxeris, ut
tibi rem aliquam mancipio dem, tua est; sin eam rem a me petas, datur mihi exceptio, per
quam, si metus causa te fecisse uel dolo malo arguero, repelleris. item si fundum litigiosum
sciens a non possidente emeris eumque a possidente petas, opponitur tibi exceptio, per quam
omni modo summoueris.
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rescissibility (with significant divergences among different codes) to address
flawed legal acts (Pontoriero 2020, 139-238), referring these exclusively to
the modern vices of will and assigning other phenomena to distinct legal dis-
ciplines.

From this point of view, the rigid conceptual framework into which the
Roman tradition has been retroactively forced represents a marked disconti-
nuity from the empirical legal experience reflected in the Roman sources.

The philosophical foundation of the distinction between willing and un-
willing is to be found in Aristotle, who in the Nicomachean Ethics differenti-
ates between the generic concept of volition (bozilesis) and deliberate volun-
tary act (probdiresis).” The latter denotes rational decision-making, which
may not coincide with mere will: one may will what one cannot rationally
choose (Gazzolo 2023, 864).

In the Nicomachean Ethics, Aristotle also clearly distinguishes between
voluntary and involuntary actions, introducing a third category of so-called
mixed actions.® This is the case of those performed under fear of a greater
harm.” While absolute coercion renders an action involuntary (e.g. a man
blown by the wind), relative constraint — which modern theory would classify
as a disturbance of the will-formation process — preserves the voluntary char-
acter of the act. Those who act under threat still choose to act (D’Atri 2018,
227-236).% Aristotle’s analysis also reveals how the distinction between vol-
untary and involuntary actions bears directly on legal responsibility and im-
putability (D’Atri 2018, 232; Gazzolo 865).

In Roman law, a particularly significant perspective concerns the use, both
in the Republican era and in the Imperial age, of a term whose legal meaning
is central to the question of normative (z.e., regulatory) will: zzvitus.®

The term znvitus designates both the person who actively opposes an act,
expressing dissent, and the person whose consent is not proven. The sources
clearly attest to the semantic ambivalence of the term:

Ulp. 8 ad ed. D. 3.3.8.1: Invitus procurator non solet dari. invitum acci-
pere debemus non eum tantum qui contradicit, verum eum quoque qui con-
sensisse non probatur.

> Arist. Et. Nic. III, 1111b.
¢ Arist. Et. Nic. III, 1110a, 11-14
7 Arist. Et. Nic. ITI, 1110a, 4-5.

81t is possible to glimpse in these reasonings of Aristotle the logical presuppositions
of Savigny’s theory on the will and on the vices of the will.

?See De Cristofaro, in this volume, particularly 293 ff.
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A procurator is not normally appointed against one’s will. We must
interpret ‘znvitus’ as referring not only to the one who expressly objects,
but also to the one whose consent has not been established (trans. by the
Author).

Ulp. 17 ad ed. D. 8.2.5: Invitum autem in servitutibus accipere debemus
non eum qui contra dicit, sed eumn qui non consentit. ideo Pomponius libro
quadragensimo et infantem et furiosum invitos recte dici ait: non enim ad
factum, sed ad ius servitutis baec verba referuntur.

In the matter of servitudes, we must consider as ‘Zzvitus’ not as refer-
ring to one who voices opposition, but to one who does not consent. Ac-
cordingly, Pomponius, in the fortieth book, rightly states that both an
infant and a person of unsound mind are to be regarded as znvitus: these

terms relate not to the fact, but to the right of servitude (trans. by the
Author).

Ulp. 3 ad [ Tul. et Pap. D. 23.2.45.5: Deinde ait lex ‘invito patrono’:
invitum accipere debemus eum, qui non consentit ad divortium: idcirco nec
a furioso divertendo solvit se huius legis necessitate nec si ab ignorante di-
vorterit: rectius enim hic invitus dicitur quam qui dissensit.

The law then states: ‘znvito patrono’: we must interpret as znzvitus the
one who does not consent to the divorce. Therefore, the woman is not
released from the legal obligation if she separates from an insane man or
divorces without the latter’s knowledge: for in this context, ‘Znvitus’ is
more properly said of the one who has not consented, rather than of the
one who has dissented (trans. by the Author).

From these sources, two key conclusions can be drawn. First, as already
highlighted, the term znvitus admits at least two distinct technical-legal
meanings: 75, qui contradicit (he who dissents) and s, gus non consentit (he
who does not consent). Second, the sources clearly affirm that individuals
who are unable to validly express consent, such as the infans or the furiosus,
or those lacking the material possibility of consenting (e.g., the Zgnorans)
must, in all cases, be considered zrzvits.

This clarification brings us back to the conceptual gap that separates Ro-
man legal thought from modern and contemporary systems regarding the
categories of legal will, its absence, and its vitiation.

The rigid dogmatism that characterizes the continental legal systems has
forced the various institutions into well-defined frameworks. With regard
to the legal act — even in jurisdictions, such as Italy, where this construct is
not explicitly codified — the tendency towards formalism has produced a
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system of finely fragmented categories, under which nullity, voidability, or
rescissibility are attributed according to whether the will is absent, defec-
tive, or otherwise impaired. Aside from the physiological role of judicial
interpretation, modern systems are thus relatively inflexible — and therefore
slow to adapt — to the evolving needs of legal practice.

Roman law (especially in the classical period), stood in stark contrast to
this schematic rigidity. In assessing the will of the acting party, the Romans
essentially relied on the binary opposition volens/invitus; and it was through
the nuanced application of this adjective, zzvztus, that they captured a wide
array of situations, all referable to cases in which the will was either not fully
formed or not correctly formed.

It is precisely in this perspective that the distance between Roman legal
experience and modern dogmatic vision regarding the evaluation of the
binding nature of the negotiating will becomes more apparent. Despite hav-
ing laid the foundations for distinguishing between absence of will and vits-
ated will, and despite the Roman jurists’ meticulous attention to a wide range
of disabling conditions, they nonetheless continued to rely primarily on the
much broader and more inclusive dichotomy volens/invitus.

3. Invitus: From classical jurists to 19" scholars of Roman law

Invitus occurs in a wide variety of contexts, consistently conveying the idea
of someone who does not wish or dissents, sometimes also referring to
someone who, despite formally expressing consent, does so as a result of
circumstances that have compromised the proper formation of their will to
contract. '° The use of zzvitus in the texts of Roman jurists is the subject of
another study in this volume and to which I refer. ' For our purposes, it
will suffice to examine a few particularly significant texts that are relevant
to the historical and historiographical reconstruction of the category of
non-will.

A noteworthy perspective on the relationship between invitus and dolus,
albeit in a context unrelated to contractual relations and from a reversed an-
gle (that of the volens/dolus malus opposition), may be drawn from the
sources concerning the znterdictum de homine libero exhibendo.

Ulp. 71 ad ed. D. 43.29.3.5: 87 quis volentem retineat, non videtur dolo
malo ritenere. Sed quid si volentem quidem retineat, non tamen sine

WS.v. Invitus, in Kibler 1937, 917-920.
!1See De Cristofaro, in this volume, particularly 293 ff.
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calliditate circumventum vel seductum vel sollicitatum, neque bona vel pro-
babili ratione hoc facit? Recte dicetur dolo malo retinere.

If someone detains a consenting person, it is not considered that he
does so with fraudulent intent. But what if the person, although formally
consenting, has been cunningly deceived, seduced, or incited, and the
detention lacks a good or plausible justification? In that case, it will be
correctly said that the detention is fraudulent (trans. by the author).

This raises the question whether one must also consider as znvztus, that
is, non-volens, the individual who gives consent as a result of deception and
is therefore a victim of dofus malus (Lambertini 1980, 21). By analogy, a per-
son who accepts an inheritance under coercion may likewise be deemed 77vz-
tus. In such a case, fear (mzetus) alters the proper formation of the voluntas:

Pap. 30 guaest. D. 29.2.85: Si metus causa adeat aliquis hereditatem,
fiet ut, quia invitus heres existat, detur abstinend: facultas.

If someone accepts an inheritance under the influence of fear, he will
be deemed an unwilling heir (zzvitus heres), and will therefore be granted
the right of abstention (trans. by the Author).

On the basis of these sources, it seems possible to draw some general
indications regarding the importance attributed, especially in classical Ro-
man law, to the legal will (voluntas) and to the circumstances that could af-
fect its actual existence and proper formation.

First, a clear conceptual distinction was made between volens and invitus.

Second, although from a strictly logical standpoint, the individual who
acts under fraud or duress should still be considered volens (e.g., tamen
coactus voluz), Roman jurists nonetheless recognized that fraud or duress
disrupted the process of volitional formation to such an extent that the
agent could legitimately be classified as z#vitus. > Third, and most crucially,
the qualification of an agent as 7nzvitus provided the basis for access to spe-
cific remedies under the zus honorarium, aimed at procedurally neutralizing
the effects of juridical acts tainted by a defective will.

With regard to the legal voluntas, Roman jurists (despite the asymmet-
rical development of the 7us civile and the ius honorarium in relation to
what modern legal theory would classify as absence or defect of will)

12 Partly different considerations apply to the error, given the difficult legal recogni-
tion of the error in its various configurations. See Galeotti, in this volume, particularly

197 ff.
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nonetheless resorted to the dichotomy volens/invitus as a broad conceptual
framework for encompassing all cases of impaired volition, without at-
tempting to rigidly circumscribe the category.

A similar interpretative flexibility of the meaning surrounding znvitus
has, however, been lost in the course of the development of the so-called
Roman legal tradition. The intensive effort aimed at the dogmatic organi-
zation of the legal institutions, initiated with Jusnaturalism and culminated
in the constructions of the Pandectists, while undoubtedly contributing to
the advancement of modern legal theory, came at the cost of impoverishing
the interpretative richness of Roman jurisprudence. The semantic trajec-
tory of Znvitus is emblematic of this phenomenon.

4. The semantic eclipse of invitus: From Roman jurisprudence to
modern dogmatics

The legal will (voluntas) becomes the object of meticulous investigation in
order to identify indicators of validity, proper formation, and coherent ex-
ternal expression. The theories just presented (in particular the Willensthe-
orie and the Erklirungstheorie) are built precisely on the normative weight
attributed to those indicators. What is notably lost in this transition, and
particularly relevant here, is the broader and more fluid notion of non-will
(znvitus) as elaborated by Roman jurists. This notion gradually disappears,
supplanted by scholarly efforts to isolate and define specific instances of ab-
sent or flawed voluntas.

It is only with the advent of Jusnaturalism that the unitary category of
vices of the will begins to be emerge as an autonomous subject of inquiry. In
the works of Grotius (1625, b. 2, chap. 17, par. 17) and Pufendorf (1672, b.
3, chap. 6, par. 8), fraud, duress and mistake are increasingly grouped as
circumstances that affect the freedom of the will. From the standpoint of
legal theory, this connection between freedom and the internal process of
will formation marks a decisive moment in the conceptual transition from
the Roman dichotomy of volens/invitus to the modern distinction between
absence and vitiation of will.

The primacy of free will also characterizes French legal Rationalism, a
school of thought derived from Jusnaturalist foundations. The works of Do-
mat (1689, part 1, b. 1, tit. 18) > and Pothier (1761, 24 ff.), based on an in-
terpretation of numerous texts of the Digests conditioned by the Roman tra-
dition that has overlapped with the original thought of the Roman jurists,

B Vices of the conventions.
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address the vices of will as a cohesive doctrinal category. This is the approach
that is also institutionalized in the Code Napoléon, whose art. 1109 provides
a canonical definition of valid consent:

Il n’y a point de consentement valable, si le consentement n’a été donné
que par erreur, ou s'il a été extorqué par violence ou surpris par dol.

There is no valid consent if consent has been given only by mistake,
or if it has been extorted by duress or obtained through fraud (trans. by
the Author).

The German BGB also reflects the influence of Jusnaturalist thought,
particularly in its elevation of the will as the foundation of legal validity.
Under this model, defects of the will render a legal act voidable per se, to
the point that the distinction articulated by Savigny (1840, 440-447) be-
tween proper mistake (defective will) and improper mistake (absent will)
is functionally obliterated: in both cases, the legal act may be voided, re-
gardless of whether the mistake was excusable or recognizable.

Modern and contemporary codes, in general and with some natural devi-
ations, alternately reproduce the paradigms of the French or German codes.

From a theoretical perspective, however, what is definitively lost in the
nineteenth- and twentieth-century legal literature on contractual voluntas is
the semantic richness that Roman jurists had attributed to the notion of zzvz-
tus. Only scattered references remain, including those contained in a debate
that saw mainly two eminent scholars of Roman law as protagonists, around
the early 1900s: Fadda and Perozzi.

The dispute centered on the comparison between the rules of Roman law
on the subject of co-ownership (communio) and those relating to collegial
magistracies. It was undisputed that, in collegial magistracies, each magis-
trate could exercise his powers unless and until a colleague intervened with

14§ 119 (Anfechtbarkeit wegen Irrtums): (1) Wer bei der Abgabe einer Willenserklirung
iiber deren Inbalt im Irrtum war oder eine Erklirung dieses Inbalts iiberhaupt nicht abgeben
wollte, kann die Erklirung anfechten, wenn anzunehmen ist, dass er sie bei Kenntnis der
Sachlage und bei verstindiger Wiirdigung des Falles nicht abgegeben haben wiirde. (2) Als
Irrtum diber den Inhalt der Erklirung gilt auch der Irrtum iiber solche Eigenschaften der Per-
son oder der Sache, die im Verkebr als wesentlich angeseben werden. S 123 (Anfechtbarkeit
wegen Tauschung oder Drobung): (1) Wer zur Abgabe einer Willenserklirung durch arglistige
Téiuschung oder widerrechtlich durch Drobung bestimmt worden ist, kann die Erklirung an-
fechten. (2) Hat ein Dritter die Tauschung veriibt, so ist eine Erklirung, die einem anderen
gegeniiber abzugeben war, nur dann anfechtbar, wenn dieser die Tiuschung kannte oder ken-
nen musste. Soweit ein anderer als derjenige, welchem gegeniiber die Erklirung abzugeben
war, aus der Erklirung unmittelbar ein Recht erworben hat, ist die Erklirung thm gegeniiber
anfechtbar, wenn er die Tauschung kannte oder kennen musste.
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an intercessio. Whether the same principle applied to co-owners, however,
was open to question, and the answer hinged on the proper interpretation of
invitus.

According to Perozzi (1906, 475 and fn. 1; 1912, 355-386), co-owners, or
more generally the co-holders of a right, could not validly act without the
consent of the others. In his reading of the sources, ¥ the sus prohibendi was
triggered even in the mere absence of consent: expressions such znvito altero
and znvitis ceteris referred to a state of mind, not necessarily to a material act
of opposition. Thus, zzvitus should be understood as both without consent
and against consent. For Fadda (1910, 139-150), however, zzvitus cannot al-
ways be understood in the sense of one whose consent cannot be proved. It
is precisely the sources invoked by Perozzi in which zzvitus is placed along-
side the zus probibend: that would suggest, according to Fadda, that zzvitus
should be understood as agaznst consent and that therefore the proof of un-
willingness must necessarily be traced to a material act of prohibition. By
analogy, the rules applicable to collegial magistracies should apply also to co-
ownership.

As can be easily observed from the contrast of opinions between Fadda
and Perozzi and transferring these reasonings to the legal act, the semantic
breadth of zzvitus and its ability to encompass various nuances of zon-will is
absolutely evident. As is evident from this exchange, the conceptual breadth
of invitus and its capacity to capture multiple shades of non-will emerges
with striking clarity when transposed to the context of the legal act. While
the classical jurists employed the term as a flexible legal marker to encompass
diverse impairments of volition, modern dogmatic systems have progres-
sively reduced its semantic field, transforming a once-fluid category into a
series of rigid taxonomies.

5. From invitus to the basics of the vulnerability

Returning, then, to the problem of willingness and unwillingness, and draw-
ing upon both the philosophical heritage of Aristotle’s theory of mixed ac-
tions and the semantic elasticity of zzvitus in Roman legal sources, one may
uncover a conceptual space that escapes the constraints of modern dogmatic
logic. This space allows for the juridical recognition of a broader spectrum
of circumstances, codified or not, that may affect the formation and authen-
ticity of the legal will (voluntas).

Within this broader framework, particular attention must be paid to

B Pap. 7 quaest. D. 10.3.28; Marcell. 6 dig. D. 8.5.11.
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conditions of vulnerability: situations in which a subject may appear to give
consent, but in fact does so from a position of physical or psychological sub-
jection, whether natural or externally induced. In such cases, the subject may
will what they would not otherwise have willed, had they not been placed in
a state of constraint or dependency. This is the field, for example, in which
the European legislator is moving, with the special consumer discipline, ¢
where asymmetries of information, power, and competence are recognized
as factors capable of compromising free and informed volition. Here, vul-
nerability is not merely a sociological notion, but a juridically relevant con-
dition, one that compels the law to re-evaluate the assumptions of autonomy,
consent, and accountability underlying private transactions.
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Chapter 14
THE ABSENT VOLUNTAS: ROMAN
SEMANTICS AND MODERN DOGMATICS

Carlo De Cristofaro

ABSTRACT: This contribution explores the conceptual absence of a juridical cat-
egory of ‘non-will’ in both Roman and modern legal thought. It reconstructs the
Roman semantic field of volens, invitus and nolens as a model of interpretive
elasticity, contrasting it with the rigid dichotomies of modern dogmatics, where
voluntas s reduced to an abstract, binary construct. The chapter argues that
Roman jurisprudence tolerated and operationalised imperfect voluntas, offering
a hermeneutical sensitivity to constrained agency that modern legal categories
fail to capture. It concludes by suggesting that a recovery of this Roman elasticity
can enrich contemporary debates on consent, vulnerability and juridical agency.

KEYWORDS: Voluntas — Invitus — Ancient and contemporary legal thought.

SUMMARY: 1. Framing the question of ‘non-will’. — 2. Roman semantics: Volerns,
invitus, nolens. — 3. The conceptual eclipse: How modern law lost ‘non-will’. — 4.
Lessons from Roman elasticity: Categories, language and hermeneutics. — 5. Im-
plications for vulnerability and consent today. — References.

1. Framing the question of ‘non-will’

It has been incisively observed by Aldo Schiavone — through an expression
now canonical, which serves as the conceptual point of departure for this
inquiry — that law (zus) is an ‘invention’ (Schiavone 2005, 1 ff.). By this, Schia-
vone underscores that law, as an autonomous, self-referential and technical
form of knowledge (a discipline capable of structuring social life according
to principles of rationality and coherence) constitutes a singular creation of
Roman civilisation. Other societies undoubtedly knew normative orders, but
only in Rome did this phenomenon crystallise into 7us in its proper sense,
detaching itself from morality, religion and politics, and thereby founding a
professionalised juridical discourse governed by its own linguistic, epistemo-
logical and methodological protocols. This discourse became a foundational
matrix of Western legal and cultural identity, providing a shared grammar
of legal science that unified disparate political and cultural spaces (Finazzi
2017, 2 ff.).

The ‘invention’ of law as an autonomous discipline necessarily entailed,
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over time, the construction of a dogmatic architecture: a conceptual edifice
composed of general categories (such as persona, obligatio, dominium), for-
malised institutions (like enzptio venditio, stipulatio), interpretive principles,
and a refined technical vocabulary, all bearing the hallmark of a rational and
self-contained, internally coherent system. However, it is crucial to recognise
that this architecture never assumed the form of a systematic dogmatics in
the modern sense. Indeed, Roman law remained, throughout its develop-
ment, a fundamentally casuistic and pragmatic jurisprudence, even when it
was systematised by the Tribonian commission in the Justinianic compila-
tion. This pragmatism, traces of which are preserved in the Corpus Turis itself
and in numerous other extant legal sources,! was not symptomatic of con-
ceptual poverty; rather, it reflected a semantic richness wherein voluntas was
perceived as encompassing both rational intention and desire, in contrast to
the rigid Aristotelian and Stoic distinctions (Maso 2021, 74 ff.).

The dogmatism retrospectively attributed to Roman law crystallised only
later: it is precisely the modern jurist who, looking backwards, extracted
from the Roman casuistry the foundational categories around which contem-
porary legal dogmatics is organised. This historical curve marks the transi-
tion from casuistic and rhetorical method to the creation of abstract dog-
matic categories within Italian legal science, emblematic of a broader Euro-
pean transformation (Nardozza 2021, 75 ff.) Even the very concept of
‘will/voluntas’ (and its modern centrality) emerges from a complex philo-
sophical sedimentation absent in classical frameworks, retrojected onto an-
tiquity by post-scholastic elaborations (Brann 2014, 11 f.). Recent scholar-
ship has reinforced this insight, emphasising that Roman legal culture con-
stituted an autonomous epistemology, distinct from philosophy and rhetoric,
forging an independent legal technicity whose professional and hermeneutic
autonomy is itself a Roman ‘invention’ (Mantovani 2018a, 17 ff.; Mantovani
2018b; Peppe 2019, 39 ff.).

The legacy of this Roman innovation endures: modern legal dogmatics,
including codified civil law, is nothing but the historical continuation of that
inaugural gesture through which law was constituted as an independent nor-
mative science. The nineteenth-century Pandectist system represents, in this
sense, the apex of this genealogy, which originates in Rome and understands
juridical analysis itself as a matter of conceptual precision and taxonomic
ordering. Indeed, the persisting tension between casuistic pragmatism and
systematic dogmatism can itself be traced to the Roman experience, where
juridical forms and institutional practices were transfigured into conceptual

Tncluding the documents of legal practice, on which see Guasco and Bramante, in
this volume, respectively 307 ff. and 323 ff.
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structures with lasting influence across the Western tradition (Miceli 2023,
XX f.; Cerami, Miceli 2023, 1 ff.)

Within this dogmatic panorama, the juridical category of voluntas
emerges as a foundational axis: it is through voluntas that modern legal sys-
tems have sought to articulate not merely consent but the very architecture
of legal obligation and responsibility. 2

Contemporary doctrinal discourse® exemplifies this trajectory. The elab-
oration of voluntas as a central juridical concept reflects a systematic abstrac-
tion culminating in the nineteenth-century German Willenstheorie, where
the legal act (Rechtsgeschift) is conceived as an emanation of the autonomous
creative will of the subject. The problematic tension between inner will and
its external manifestation — resolved in favour of the former by voluntarist
doctrine and in favour of the latter by Erklirungstheorie — generated a dog-
matic landscape in which voluntas becomes not merely a premise but the
principal analytical criterion for assessing validity, effectiveness, and respon-
sibility.

This historical development is far from contingent: it constitutes the
precise juncture at which modern dogmatics ‘decided’, within its concep-
tual grammar, that voluntas would serve as the privileged interpretive key
to juridical normativity. Such a ‘decision’, framed as neutral dogmatic elab-
oration, reflected a broader cultural orientation, reproducing the modern
image of the juridical subject as autonomous, self-transparent, and fully
capable of mastering its declarations and intentions. *

This inquiry focuses precisely on this aspect. While acknowledging this
tradition, this study seeks instead to shift the perspective, moving from an
analysis of voluntas as a juridical category to the question of why a corre-
sponding category of non-will is absent. That is, a conceptual space capable
of capturing complex conditions of constraint, ambivalence, relational dom-
ination and normative heteronomy, in which juridical acts frequently unfold.

At the heart of juridical reflection lies a fundamental tension between

2For instance, in this volume see Piraino, particularly, 29 ff., who offers a detailed
account of how contract has become a Jocus of normativity, wherein voluntas functions
both as a principle of individual autonomy and as a site of heteronomous regulatory in-
tervention. Galeotti (see in this volume, 49 ff.) similarly shows that this architectural func-
tion of voluntas was already discernible in Roman juristic constructions of lex contractus
as an internal rule emerging from the reciprocal convergence of individual wills.

>See Scognamiglio, in this volume, particularly 273 ff., whose analysis provides an
essential premise for the present inquiry (and from whose principal concepts this contri-
bution will necessarily draw).

4These tracks are critically examined in contemporary civil law discourse: see, in this
volume, Castronovo, 339 ff.; see also Grondona, 73 ff., who highlights the dynamic inter-
play between individual claims and systemic transformation.
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voluntas as the (internal) subjective source of juridical effects and the nor-
mative architectures that capture, translate and at times suppress that will.
This chapter does not presume to offer an exhaustive excavation of this ten-
sion — a task that would far exceed the scope of this contribution — but rather
seeks to offer at least a preliminary exposure of a dimension that, while pre-
sent in Roman juridical language, has remained conceptually underarticu-
lated in both Roman® and modern legal dogmatics.

Indeed, Roman legal culture deployed a sophisticated vocabulary
around volens, nolens and invitus, acknowledging that voluntas could en-
compass both rational decision and irrational impulse, a nuance carefully
articulated by Cicero and Seneca through distinctions such as ‘recta volun-
tas’ (Maso 2021, 73 ff., 85 ff.; Cassan 2021, 116 ff.). However, as Roman
legal semantics yielded to the architectural certainties of modern legal dog-
matics — a transition well captured in the intellectual trajectories of con-
ceptual jurisprudence (Begriffsjurisprudenz) — the elasticity of Roman vo-
luntas was progressively eroded, supplanted by rigid bifurcations: valid
versus invalid will, defective versus perfected consent, autonomy versus
heteronomy.

This erosion is more than a chapter in intellectual history; it reflects a
rigidity that continues to influence current doctrines of consent, vulnerabil-
ity, and voluntas as a legal rule (lex contractus).®

Yet this crisis cannot be properly understood without interrogating the
disappearance of the category of #on-will from the matrix of legal classifica-
tions; a disappearance paradoxically consolidated within late nineteenth-
century Willenstheorie, even as it sought to ground legal obligation in indi-
vidual voluntas (Gordley 2025, 11 ff.). Roman legal culture, by contrast, tol-
erated and even theorised gradations of will that resist the binary logic of
modern validity doctrines. The notion of zzvitus — not simply unwillingness,
but a relational condition of constrained unwillingness under normative or
factual pressure — testifies to this semantic sophistication.

>In the case of Roman sources, it must be acknowledged that this assumption itself
reflects a hypothesis conditioned by the hermeneutic biases with which modern interpret-
ers approach those materials; the silence of Roman legal texts on a fully elaborated cate-
gory of non-will may thus be more a product of retrospective projection than historical
fact.

©On lex contractus, see Galeotti, in this volume, particularly 55 ff. Moreover, as Fer-
rante incisively notes, for voluntas and arbitrium to become norm, they must undergo a
continuous process of repositioning and rebalancing (Ferrante 2025, 7, but see also ff.).
A similar preoccupation animates recent critical scholarship concerned with the fragmen-
tation of the legal person (see Micklitz and Vettori 2025, 1 {.), where traditional concep-
tions of the autonomous juridical subject yield under the pressures of globalisation, digi-
talisation and epistemic shifts towards post-personalism.
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The ambition of this chapter is therefore twofold: first, to reconstruct
briefly the semantic framework within which Roman legal culture negotiated
volens, nolens, and invitus, offering not an antiquarian catalogue of sources
but a theoretical account of the interpretive elasticity of Roman voluntas;
second, to trace the conceptual eclipse of #on-will in the transition from Ro-
man semantics to modern doctrinal structures, suggesting that this eclipse
has impoverished not only the historical imagination of jurists but also their
capacity to respond to contemporary phenomena of vulnerability, manipu-
lation and soft coercion, phenomena that demand categories beyond the re-
ductive alternatives of ‘will” or ‘vitiated will’.

In doing so, this chapter situates itself as a general and metadogmatic
contribution, distinct from the more philologically oriented analyses offered
elsewhere in this volume.” Its purpose is to furnish a theoretical propaedeu-
tic for the study of voluntas as a legal norm, rehabilitating the absent category
of non-will as an indispensable element of juridical hermeneutics and nor-
mative construction.

2. Roman semantics: Volens, invitus, nolens

This chapter does not aim to provide an exhaustive inventory of the Roman
sources in which zzvitus appears — as such a task would exceed the bounds
of this contribution and require a dedicated monographic treatment —, since
the richness and dispersion of the material (ranging across procedural, con-
tractual, and status-related contexts) have been thoroughly explored in other
analyses contained elsewhere in this volume.

This methodological cavear must also reckon with the very structure of the
Corpus Iuris Crvilis, which today constitutes our main archive of Roman legal
knowledge. It is well known that our understanding of Roman law relies on
fragments editorially selected and reshaped, rather than on integral works re-
flecting juristic thought in its original form (Johnston 2015, 4). As Stagl co-
gently argues (Stagl 2023, 5 f., 11 ff., 43 ff., but also Stagl 2016), the Corpus —
and, in particular, the Digest — does not faithfully reflect the juristic thought
of the classical period, but is rather the product of a late-antique editorial and
didactic project, shaped under the political and ideological imperatives of Jus-
tinian’s reign. The architecture we encounter today, often interpreted as an
index of classical dogmatic rationality, is in fact the outcome of a compilation
process that selected, excerpted, and rearranged juristic material according

7See, in this volume, the contributions by Pasquino, 241 ff., Guasco, 307 ff., Bra-
mante, 323 ff., and partially Scognamiglio, 281 ff.

8See previous footnote.
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to the priorities of sixth-century Constantinople, rather than embodying any
putative systematic vision internal to the classical jurists themselves. The ‘dog-
matic order’ of the Digest thus reflects an imperial ambition to codify and
rationalise legal knowledge for a new normative and pedagogical context, and
must therefore be approached critically by modern scholarship as an artefact
of compilation rather than as a transparent window onto classical legal
thought.

A further methodological qualification is necessary: the corpus of Roman
law that constitutes our principal source today is not a transparent repository
of the original volitional categories as conceived by Roman legal culture it-
self. Rather, as Ibbetson notes, it represents a legal tradition whose sources
and evidences were progressively shaped by (the requirements of) evolving
procedural frameworks, intellectual expectations, and imperial authority,
implying that any reconstruction of Roman legal thought is necessarily me-
diated (Ibbetson 2015, 25 f.). As highlighted in contemporary scholarship
(see Brutti 2018, 49 ff.), this layered formation prevents any unmediated re-
construction of ‘what the Roman jurists really thought’. The Digest, in par-
ticular, embodies a curated memory of Roman jurisprudence shaped by spe-
cific late-imperial contexts, which may obscure, rather than illuminate, the
nuances of volens, invitus, and nolens as originally deployed. This awareness
reinforces the focus of this chapter on paradigmatic examples rather than an
exhaustive inventory.

Nevertheless, a selective reference to key exempla suffices to illustrate
the semantic and normative elasticity embedded in the Roman treatment
of voluntas. Roman legal culture did not conceive of voluntas as a discrete,
atomic datum, extractable from context and reduced to a juridical event
isolated from relational dynamics. As Donini incisively argues (Donini
2019, 45 ff.), the distinction between zus and /ex is not merely historical or
terminological but epistemic and structural: there can be no law (lex) with-
out the mediating rationality of zus, which integrates, contextualizes, and
transforms legislative prescriptions into operative normative structures.
The interpretive and hermeneutic dimension (zzs) thus constitutes not an
adjunct, but the very condition of juridical meaning. This insight reinforces
the view that Roman voluntas, far from being an isolated psychological fact
— and also far from the Greek categories such as bozlesis and prohdiresis,
on which see Brann 2014, 29 {.; Galeotti, in this volume, 49 ff. —, is embed-
ded in a relational and interpretive network, where normative effects
emerge only through this sophisticated hermeneutic filter.

Instead, the semantic field traversed by words such as volens, invitus, and
nolens evinces a subtle hermeneutic sensitivity to gradations of consent,
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dissent, submission, and normative tension. This richness, irreducible to
post-Enlightenment binaries of voluntariness and involuntariness, reveals a
sophisticated legal epistemology in which voluntas emerges as inherently re-
lational, contextual, and performative. This epistemology, for instance, an-
ticipates a view of voluntas as structurally fragile and susceptible to condi-
tions of vulnerability or dependence, long before its rigid dogmatic fixation
in the categories of error, dolus and metus, as later systematised by the Pan-
dectists. It aligns with a dynamic and interactive perspective in which con-
sent-assent is understood not as mere adhesion but as ‘a will directed toward
the will of another,” and consent-agreement as ‘wills converging upon the
same object’ (Cascione 2003, 1 ff., 16 ff.).”

At the core of this epistemology lies izvitus, a term that defies facile trans-
lation as mere ‘unwillingness’ and also resonates (though in contrast) with
Seneca’s notion of voluntas as an original disposition preceding rational as-
sent (Maso 2021, 85 ff.). Rather, znvitus signals the juridical recognition of a
volitional state characterised by constraint, coercion, or extrinsic normative
imposition (Forcellini 1864-1926a, 930), distinguishing itself from #olens,
which denotes the pure negative mirror of volens (Forcellini 1864-1926b,
381 ff.). The semantic distinction between nolens and invitus confirms that
voluntas was not conceptualized, in Roman legal culture, in purely internal
or psychological terms but rather as situated within normative and proce-
dural relations.

[lustrative examples abound. In the domain of obligations, the solutio
pro invito debitore provides a paradigmatic case: ' as attested in Institutiones
3.29 pr. and Digest 3.5.38, an obligation could be extinguished by a third
party’s performance even invito debitore, that is, even if the debtor opposed
the payment. This principle, deeply rooted in Roman conceptions of legal
utility and procedural economy, reveals that the effectiveness of juridical acts
did not invariably depend on unambiguous or autonomous will. Indeed, the

°This relational understanding is particularly visible in the testamentary domain,
where, as Beghini (in this volume, 223 ff.) demonstrates, Roman jurists calibrated their
interpretations to accommodate both error and the presumed intention of the testator. A
similar interplay shaped the contractual sphere, where, as Galeotti (see in this volume, 49
ff.) reconstructs, the id quod actum est served as the interpretive hinge between the par-
ties’ voluntas and the lex governing their agreement (the so called lex contractus). Com-
parable patterns appear in legal practice concerning women and minors, whose voluntas
was institutionally constructed as incomplete or dependent, as Bramante — see in this
volume, 323 ff. — has shown in her analysis of legal acts from Campania and Egypt. Pro-
vincial legal practice likewise reveals, as Guasco — see in this volume, 307 ff. — demon-
strates, that voluntas was juridically constructed through documentary evidence, without
strict conceptual separations between physical and moral violence.

190n the subject, see Pasquino, in this book.
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debtor’s volition, or its lack, could be treated as juridically irrelevant when
the outcome benefited the debtor.

Further distinction is introduced by the well-known jurisprudential con-
trast (ius controversum) between Labeo and Paulus in Lab. 6 pith. a Paul. epit.
D. 46.3.91: Labeo holds that a debtor who is present and explicitly refuses to
be discharged cannot have the debt extinguished against his will (707 potest
invitus a te solvi), whereas Paulus provides a technical solution by which the
creditor may achieve discharge through novatio, even in the debtor’s presence
and despite his explicit opposition. This episode not only illustrates the elas-
ticity of Roman doctrine, but also signals a juridical imagination capable of
accommodating imperfect or constrained voluntas as fully operative within the
normative structure of obligations.

Invitus also figures prominently in domains as diverse as family law —
where, for instance, the Digest denies the possibility of restoring natural
children to patria potestas inviti (Mod. 1 pand. D. 1.6.11) — and property
law, where it mediates tensions between individual autonomy and collec-
tive interest, as in the tolerance of burial in common sepulchres etiam invitis
ceteris (Marc. 3 inst. D. 1.8.6.4), or the acquisition of servitudes etzam
invito fructuario (Ulp. 18 ad Sab. D.7.1.15.7). In each instance, znvitus does
not serve as a signal of nullity or juridical failure, but rather as an operative
category through which Roman law registers and processes relational con-
straint within its normative architecture.

What emerges from this landscape is a fundamental elasticity in Roman
semantics of voluntas, whereby law accommodates gradients of acceptance
and resistance without collapsing into dichotomies of validity and invalidity.
The juridical deployment of znzvitus thus foregrounds a contextual hermeneu-
tics of will, attuned to the interplay between individual disposition — including
its relation to the passions —, ! normative structures, and social utility. Such a
hermeneutic sensitivity, also extended to issues of interpretative obscurity (0b-
scuritas) and ambiguity (ambiguitas),'? is notably absent from the schematic
constructions of post-classical dogmatics.

This semantic flexibility enabled Roman jurists to articulate doctrines re-
sponsive to phenomena that modern legal systems tend to scatter across dis-
parate categories (duress, undue influence, procedural inequality, and

For example, this is the case of 77a (anger) and imzpetus, on which see Silla 2018,
who shows that Roman jurisprudence sometimes treated anger as an ethically and socially
tolerable (even legitimate) impulse, influencing both judgments on criminal responsibility
and the moderation of penalties. The juridical significance of zra and imzpetus confirms
the existence of a legal culture attentive not only to the factual condition of constraint
(znvitus), but also to the relational and moral quality of the passions shaping the will.

12See Burdese 1993; Masuelli 2015.
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coercion). The ‘category’ of invitus did not require the sharp modern dis-
tinction between voidness and annullability; nor did it demand that juridical
effects attach only to a pure, uncontaminated will. Rather, it acknowledged
that juridical consequence and imperfect voluntas could coexist within the
same normative space, provided that the equilibrium of interests and utility
was preserved.

In short, the Roman semantics of volens/invitus/nolens reveals a land-
scape of interpretive nuance and pragmatic reasoning that modern dogmat-
ics, in its pursuit of conceptual purity, has largely overlooked. The reflections
offered in this chapter aim precisely to reclaim this lost elasticity, suggesting
that the Roman conception of voluntas — and crucially, of non-voluntas — may
still provide resources for a contemporary theory of juridical agency attentive
to constraint, relationality, and imperfection.

3. The conceptual eclipse: How modern law lost ‘non-will’

The semantic sophistication of the Roman legal tradition, with its capacious
understanding of zzvitus as an intermediate juridical condition between as-
sent and dissent, did not survive the epistemic transformation inaugurated
by modern conceptual jurisprudence. Contemporary dogmatics, indeed, in-
herited not only the texts of the Digest but also its compilatory architecture,
which, as Stagl observes, was itself a late-antique construction shaped by
pedagogical and imperial logics (Stagl 2023, 43). The very arrangement that
nineteenth-century dogmatics adopted as a template for systematicity was,
in fact, a compilatory artefact rather than an organic system.

The reconfiguration of legal science in the nineteenth century — particu-
larly within the frameworks of the Willenstheorie (which led to the elabora-
tion of Willensdogma, setting the juridical standard of «volition as a myth»,
on which expression see Brann 2014, 327 f.) and Begriffsjurisprudenz (see
Solidoro 2010, 151 ff.) > — entailed not merely a new architecture of dog-
matic categories, but a profound reduction of voluntas to an abstract, decon-
textualised manifestation of intention.

This reduction is evident in the intellectual projects of German Scholars
such as Savigny, Puchta and Windscheid. In their hands, the juridical act
(Rechtsgeschift) was defined axiomatically as a ‘manifestation of will’

B Such a posture also resonates with earlier transformations already visible in the clas-
sical foundations of modern civil law (see Addis 2022, 13 ff., who notes that in Domat’s
Traité des lois emerges a value-based hierarchical organization of norms, aimed at trans-
cending the casuistic complexities of Roman legal semantics, in order to establish a ra-
tionalized, indeed ‘absolutist’, legal order).
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(Willenserklirung), with voluntas posited as the exclusive source of norma-
tive effect. '* Savigny’s insistence that will (voluntas) is an independent event
— and it alone is decisive for the formation of legal relations — exemplifies
this disjunction: the relational and hermeneutic nuances embedded in the
Roman semantics of volens/invitus/nolens were rendered irrelevant, subor-
dinated to an abstract formalism unconcerned with purpose, circumstance,
or relational constraint. 1’

As Gordley has acutely observed, this development did not merely rep-
resent an evolution in technical vocabulary but embodied a philosophical
rupture: «[tlhe very attempt to explain the law conceptually led to a will
theory of contract» (Gordley 2025, 12), where the will was understood nar-
rowly as the intention to produce a legal effect, abstracted from any inquiry
into purposes or relational contexts. The conceptualisation of voluntas as a
binary phenomenon — either present and therefore generative of obligation,
or absent and therefore nullifying — effected what may properly be called a
conceptual eclipse of the category of zon-will. 1

In this new dogmatic schema, categories such as coercion (vis), fear (ze-
tus), and error (error) were no longer integrated as instances of a broader
grammar of constrained or imperfect will; they were reconfigured as external
‘vices’ affecting an otherwise pristine and autonomous voluntas. The legal
imagination ceased to acknowledge conditions of normative ambivalence or
relational constraint as analytically distinct; instead, the conceptual edifice
demanded a clear separation between the will as pure intention and all that
might ‘impair’ it.

The consequences of this eclipse are profound and enduring. Where Ro-
man jurists had tolerated (indeed, theorised) a conceptual space where im-
perfect, constrained, or ambiguous will could nonetheless produce juridical
effect, modern dogmatics ossified into a rigid taxonomy: nullity, annulment,
validity; a scheme from which all intermediate or ambivalent categories were
excised. This development apparently entailed the loss of a fluid conceptu-
ality whereby voluntas could still be understood as related to adpetitio and

14 See Scognamiglio, in this volume, particularly 274 f.

1> As for modern scenarios, see Orlandi, in this volume, 3 ff., who seems to suggest
that this epistemic reduction collapsed the nuanced interplay between will and juridical
knowledge into rigid binarism.

16 This eclipse also obscured the nuanced treatment of error in classical jurisprudence,

where, as Galeotti (see in this volume, 197 ff.) has shown, jurists like Ulpian grounded
contractual validity not simply in declarations but in the coherence of consensual struc-
tures and their capacity to realise the contractual synallagma. For contemporary times,
see Chizzini, in this volume, particularly 141 ff., who notes that this eclipse is inseparable
from the historical passage from voluntas to rule as the locus of juridical normativity.
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impulse, as Roman authors allowed for a voluntas stemming from irrational
tension (Maso 2021, 85).

Even as late nineteenth-century theorists such as Windscheid struggled
with doctrinal difficulties, the dogmatic form persisted, resistant to any se-
mantic elasticity. The eclipse of zzvitus as a juridically meaningful state thus
exemplifies the broader foreclosure of interpretive nuance that characterises
the triumph of formalist legal thought. On the other hand, the modern
eclipse of non-will is thus intertwined with what Donini identifies as the im-
poverishment of legal consciousness itself: a transition from the nuanced in-
terplay of 7us and lex to a rigid legal positivism in which /ex becomes sover-
eign and 7us is reduced to mere exegesis (Donini 2019, 55 ff.).

It is this foreclosure that contemporary legal theory must now confront,
for it continues to shape the categories through which modern law grapples
with phenomena such as vulnerability, coercion, informational asymmetry,
and soft constraint. The loss of #on-w:ll as a juridical category has deprived
jurists not only of a precise language, but also of conceptual resources.

4. Lessons from Roman elasticity: Categories, language and her-
meneutics

The Roman legal tradition exemplified an interpretive approach distinct
from later systematic dogmatism: marked by semantic flexibility, pragmatic
adaptation, and an awareness of the relational context of voluntas, an atti-
tude that endures today.'” Roman legal culture did not subordinate legal
language to axiomatic coherence, but pursued a fluid hermeneutics (pru-
dentia) attentive to social practice and normative context.

At the core of this interpretive ethos lies the recognition that voluntas was
not a unitary psychological state but a performative phenomenon, always ar-
ticulated within a web of institutional roles and relational asymmetries. The
Roman juristic approach was animated not by a quest for axiomatic coher-
ence or rigid dogmatic purity, but by a pragmatic hermeneutics of case res-
olution, deeply embedded in rhetorical traditions. As Honsell reminds us
(Honsell 2004), the celebrated verba-voluntas opposition was not the expres-
sion of an abstract theoretical antinomy, but a flexible argumentative reper-
toire, a toolkit available to jurists and advocates alike for justifying alternative
interpretive outcomes.

Recovering this rhetorical-dialectical posture is key to rethinking modern

17See, for example, D’Onofrio in this volume, 359 ff., on the role of arbitrium as an
interpretive hinge between voluntas and normative determination.
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dogmatics’ false conceptual dichotomies. The juridical vocabulary of
volens/invitus/nolens was thus not simply descriptive, but operative: it struc-
tured the conditions under which juridical effects could be produced even
in the absence of ‘pure’ (z.e., unconditioned) consent. This operativity ex-
tended to procedural contexts as well: for example, the very notion of actio
reflected a dialogic interplay between the plaintiff’s voluntas and the formal
framework of procedural norms. '®

The elasticity of this semantic framework is more than an antiquarian in-
terest: it provides a valuable hermeneutic model capable of addressing com-
plexity and avoiding reductive binaries. ! The Roman tolerance for interme-
diate categories such as invitus apparently allowed law to register forms of
constrained agency without necessarily invalidating juridical transactions or
collapsing into moralistic paternalism. This hermeneutic flexibility permit-
ted a contextual calibration between private autonomy and social utility, be-
tween individual disposition and collective needs. %

In contrast, the conceptual architecture erected by modern legal dogmat-
ics, as Micklitz and Vettori have aptly observed, has reified the abstract sub-
ject of will as an autonomous monad, thereby obscuring the inherently rela-
tional and fragile character of juridical agency (Micklitz, Vettori 2025, 3).
The normative ideal of the homzo volens (the sovereign chooser, the disem-
bedded subject of intention) has supplanted the Roman awareness that vo-
luntas is always situated, conditioned, and mediated by social structures and
power asymmetries. Nonetheless, as Stagl has underscored, much of modern
Romanist scholarship has privileged a genealogical and reconstructive

18See Bertoldi, in this volume, particularly 182 ff.

1 This hermeneutic stance is exemplified by Roman doctrines on error in testamen-
tary dispositions, as analysed by Beghini, in this volume, particularly 226 ff., where Ul-
pian’s reasoning reveals an attentiveness to factual error that anticipates a modern sensi-
tivity to relational contexts and imperfect voluntas; or even in the treatment of women’s
juridical agency, showing how technical language and formal schemes operated as both
limitations and protective devices for subjects deemed vulnerable (see Bramante, in this
volume, 326 ff.).

20Such a calibration is vividly exemplified in doctrines regulating funerary practices
(Ulp. 68 ad ed. D. 11.8.1 pr.; Marc. 3 zust. D. 1.8.6.4), proprietary dispositions (Pomp. 9
ad. Sab. D. 2.14.61), or fiduciary relations (Fur. 1 ad ed. D. 2.14.62). The elasticity of this
approach also emerges in Roman solutions to contractual mistake, where, as Galeotti (see
in this volume, 210 ff.) shows, the jurists’ pragmatic sensitivity allowed them to distin-
guish between substantive and accidental errors without collapsing into rigid dogmatic
templates.

On the other hand, Scognamiglio — see in this volume, 281 ff. — further illustrates
this hermeneutic flexibility by showing how Roman legal culture treated zzvitus not as
a fixed psychological condition but as a juridical marker encompassing dissent, lack of
consent, and incapacity alike.
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approach — seeking to recover the supposed original fragments of classical
juristic thought — while neglecting the morphological and hermeneutic char-
acter of the text as it was compiled and transmitted (Stagl 2023, particularly
10 f.). A recovery of Roman interpretive elasticity requires precisely an in-
version of this methodological priority.

Recovering the hermeneutic lessons of Roman flexibility is not about nos-
talgically reviving Roman categories — through a self-projecting process —,
but about critically adopting their interpretive approach. It means recognis-
ing juridical categories as normative tools rather than mere descriptive labels,
and acknowledging that language shapes both the framing of legal problems
and the scope of their solutions. In this sense, zzvitus exemplifies a legal vo-
cabulary capable of capturing gradations and relational ambiguities without
falling into incoherence.

In an era in which contemporary law grapples with contractual asymme-
tries, algorithmic governance, and pervasive informational inequalities, the
lesson of Roman elasticity is urgent and salient: juridical language must resist
the allure of false clarity and preserve a space for semantic nuance and nor-
mative calibration. Only thus can law avoid the ‘pitfalls’ (see Piraino, in this
volume, particularly 36) of both reductive formalism and indiscriminate in-
terventionism, and recover an interpretive horizon adequate to the realities
of constrained and imperfect agency.

5. Implications for vulnerability and consent today

The eclipse of #on-will as a juridical category is not simply a historiograph-
ical episode: it constitutes a latent epistemic deficit that continues to distort
contemporary discourse on vulnerability, consent, and juridical subjectivity.
The conceptual narrowing caused by the rigidification of voluntas into a bi-
nary construct — either present and generative of obligation, or absent and
void — has left modern legal systems ill-equipped to engage with the subtle-
ties of constrained, fragmented, or mediated agency.?' This fixation reflects
what Pekelis, in a study now regarded as a ‘classic’ on the subject, identified
as the assimilation of juridical normativity to scientific causality, in which
every juridical determination is treated as conditional necessity, a model that
proves inadequate for capturing the layered nature of modern agency
(Pekelis 1931, 14).

This inadequacy is particularly evident in contemporary regimes of

2L As also exemplified by Romano — see in this volume, 255 {f. — analysing how doc-
trines of fraud and omission reflect the limits of voluntas as a reliable dogmatic fulcrume.



302 Carlo De Cristofaro

contract law, where doctrines of duress, undue influence, and informational
asymmetry still operate within a paradigm fundamentally hostile to grada-
tions of will. The pervasive assumption remains that, once vitiating circum-
stances are removed, a purified, autonomous consent will emerge, sufficient
to ground binding effects. Yet as contemporary scholarship on vulnerability
suggests, this image of the juridical subject is anachronistic and analytically
inadequate (see Micklitz, Vettori 2025, 1 ff.). The juridical subject is no
longer, if it ever was, an atomic chooser freely consenting in conditions of
perfect information and symmetric power.

The Roman category of znvitus offers a paradigmatic contrast to this ‘dis-
advantaged’ conceptual scheme: rather than seeking to sanitize the will of its
relational entanglements, it recognised and incorporated them, framing con-
strained agency as a legally intelligible and operational condition. ?? The elas-
ticity of znvitus allowed Roman law to articulate a nuanced jurisprudence of
constraint, acknowledging the existence of juridical agency under conditions
of pressure, necessity, or relational dominance without mechanically annul-
ling juridical effects.

This ancient hermeneutic insight bears directly upon modern legal chal-
lenges. In an economy marked by algorithmic personalisation, behavioural
nudging, and informational asymmetry, the notion of a ‘free and informed
consent’ appears increasingly implausible as a foundation for juridical obli-
gation.?® This diagnosis aligns with broader reflections on how artificial in-
telligence reshapes the legal landscape, situating the crisis of consent within
the algorithmic transformation of juridical agency itself, and interrogating
whether contemporary legal categories remain adequate in the face of ma-
chinic decision-making processes designed to anticipate, condition, and dis-
place human voluntas (on the subject, see De Cristofaro 2025).

The conceptual resources of contemporary legal dogmatics, locked into
binary structures inherited from nineteenth-century formalism, prove inca-
pable of addressing this complexity except by multiplying ‘exceptions’,
which invariably depend on the very paradigm they seek to critique. *

2 For instance, Guasco, in this volume, 307 ff., highlights this dimension precisely in
provincial documentation, where Roman magistrates confronted fragile agency with rem-
edies that prefigured contemporary concerns over vulnerability and coercion.

3 See Bazzoni, in this volume, 117 {f., highlighting how smart contracts epitomise the
inadequacy of modern dogmatic structures when confronted with algorithmically prede-
termined transactional patterns that bypass genuine voluntas; also Ferrante — in this vol-
ume, 89 ff. —, who emphasizes the imperative of recalibrating voluntas and arbitrium to
reflect contemporary conditions of relational vulnerability.

24 For example, as observed elsewhere in this volume, the Roman device of solut: re-
tentio, as analysed by Pasquino, (see in this volume, 243 {f.) offers a striking precedent
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A recovery of the semantic flexibility embedded in Roman jurisprudence
offers a theoretical alternative: rather than persisting in the futile search for
an untainted consent, modern law might develop a ‘grammar of ron-will’,
capable of recognising gradations and structures of constrained agency. Such
a grammar, on the one hand, entails acknowledging voluntas as a multifocal
notion, already shaped in Roman legal discourse? as encompassing a range
of motives from rational assent to irrational desire (Maso 2021, 74); on the
other hand, it would not abandon the principle of personal autonomy but
would recalibrate it, situating it within an epistemology of vulnerability and
relational entanglement. 26

This would entail a conceptual reorientation with profound implications.
It would allow juridical discourse to distinguish between degrees of con-
straint without forcing them into the rigid ‘alternatives’ of nullity or full va-
lidity. It would permit an acknowledgment that consent can be partial, am-
bivalent, or relationally inflected, and yet remain juridically relevant. And it
would enable courts and legislators to articulate protective regimes that re-
spect agency while recognising its fragility, avoiding both paternalistic over-
reach and the fiction of autonomous choice.

In sum, the Roman semantics of zzvitus — and, more broadly, the Roman
tolerance for juridically operative imperfection in will — provides a herme-
neutic key for addressing contemporary crises in the theory of consent. It
illuminates the possibility of a legal vocabulary capable of registering vulner-
ability not as an exceptional ‘pathology’ of otherwise perfect agency, but as
a constitutive condition of juridical subjectivity itself. Such a recovery of a
grammar of zon-will would thus enable contemporary legal systems not only

for contemporary debates on voluntariness: Roman law accepted that, even absent a ju-
ridical obligation, a spontaneous act of giving (sua sponte) could consolidate patrimonial
effects, provided that the actor’s volition was free from psychological coercion, a nuance
that modern binary doctrines of consent fail to capture. On the matter, also consider that
in contrast to such schemes, Roman legal culture also distinguished between voluntas and
propositum (purposeful intent), denying responsibility for further illicit consequences of
an act (like theft) when there was no propositum, even if the act was voluntary (see Silla
2018,9f.,18 ).

5 These features of multifocality and elasticity, as Saccoccio has noted (2019, partic-
ularly 164 ff., 171 ff.; see also the contributions in Santucci, Ferretti, Di Maria 2019), help
to explain why Roman law continues to serve as an intellectual resource for contemporary
jurists confronting an increasingly fragmented and globalised legal landscape.

26 For instance, Roman testamentary practice, as elucidated by Beghini (see in this vol-
ume, 226 ff.), suggests precisely such a recalibration, wherein imperfect, erroneous or am-
biguous expressions of will could nonetheless be interpreted in light of relational circum-
stances and the broader normative framework. This epistemology resonates with Scognami-
glio’s (see in this volume, 281 ff.) insight that the Roman treatment of 7nvitus prefigures
contemporary legal efforts to articulate vulnerability as a condition where formal consent
may mask substantive coercion or incapacity.
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to diagnose the limits of formalist categories, but to better accommodate the
relational, vulnerable, and imperfect conditions in which juridical agency ac-
tually operates today.
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Chapter 15

FREE WILL AND REMEDIES AGAINST
VIOLENCE IN ROMAN PROVINCES. CASES
AND ISSUES IN EPIGRAPHIC

AND PAPYROLOGICAL SOURCES

Alessio Guasco

ABSTRACT: The contribution deals with the analysis of cases of violence affect-
ing the free formation of the contractual will, as attested by epigraphs and papyri
for the Eastern provinces between the Republican age and the Principate. In
particular, the normative and procedural remedies adopted for the individual
cases examined and aimed at invalidating contracts extorted with violence will
be examined. From the investigation of the sources, both concerning the prov-
ince of Asia and Egypt, no importance seems to be given to the distinction be-
tween physical violence and moral violence, which appear to be equal also re-
garding the consequences on the contract submitted to the attention of the judi-
cial authority. The examination of these sources, also in the light of the praeto-
rian remedies and the Roman jurisprudential reflection, can contribute to a re-
examination of the Roman tradition’s roots that have led over the centuries to
the consolidation of the traditional distinction between vis absoluta and vis
compulsiva, the boundaries of which could be overcome under the aspect of
remediality in the perspective of the broader protection of the contracting party
in conditions of fragility.

KEYWORDS: Bia — Defects of the will — Roman provinces — Vis absoluta — Vis
compulsiva — Wz/l.

SUMMARY: 1. Violence and free will in the ancient world. — 2. War, violence and
legal acts. The case of Diodorus Pasparus in Asia. — 3. Violence and consent ex-
torted in Egypt from 2" century BC to 2" century AD. — 4. Roman legal culture
and provincial practice: Dynamics between wanted and unwanted. - 5. Vis ab-
soluta and vis compulsiva: A distinction still meaningful or categories to be re-
structured? — References.

1. Violence and free will in the ancient world

The traditional research approach on the impact of violence (Lintott 1968;
Labruna 1991; Solidoro 1993) on the free formation of contractual consent
(voluntas), from a diachronic perspective, generally starts from the assump-
tion, fully calibrated on Roman legal experience, of a substantial irrelevance
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of coercion of any sort until the 1% century BC (Balzarini 1993, 831) in the
formation of contractual acts.

A first reaction of the Roman legal system is attributable, in fact, to the
intervention of the praetor Octavius, who, in a climate marked by social and
political unrest, introduced for the first time a legal mechanism to address
violence affecting the free formation of consent through the identification of
a specific formula in the edict, the so-called formula Octaviana.

Precisely from the citation of a syntagma of the formula Octaviana, which
Cicero textually refers to in the second oration against Verres, it can be in-
ferred that the reasons for a praetorian intervention responded to the wide-
spread use of vis aut metum in coercing contractual will determining the con-
tractual norm, in that particularly tumultuous historical period. The words
of the edict referred to by Cicero are precisely guod per vine aut metum ab-
stulisset (Verr. 11, 3, 65, 152). From Cicero’s testimony, scholarly debate has
arisen regarding the normative scope of the expression vz aut metum.

For part of the literature, the simple hendiadys would have indicated a
praetorian remedy limited to justified fear, regardless of the form how it had
been induced. A different interpretation traces back to an original common
factual matrix of both cases — violence, indicated by the term vis, or fear,
indicated by the term mzetus —, namely, a single act of coercion (about litera-
ture according to Balzarini 1993, 834 ff.). Only a few years later, with the
introduction of the actio de damno vi hominibus armatis coactisve by the prae-
tor Lucullus (Vacca 1992; Balzarini 1993; Galeotti 2016-2017, 1 ff.), vis
would have been sanctioned by a specific action. While the action aimed at
sanctioning the contract concluded with 7zetus would have continued to be
regulated by the formula Octaviana, probably later superseded by an action
indicated as actio quod metus causa (Calore 2008; Pulitano 2011; Gaulhofer
2019; Pontoriero 2020, 64 ff.), as well as by additional praetorian remedies
such as the exceptio and the in integrum restitutio (Kaser 1977, 101 f£.).

All these remedies were systematically reorganized in the Justinian com-
pilation under D. 4.2, titled Quod metus causa gestum erit, and C. 2.19(20)
titled De his quae vi metusve gesta sunt, these latter sources laid the ground-
work for the bipartition in the European legal tradition between vzs absoluta
(physical coercion, rendering the contract void) and vis comzpulsiva (moral
coercion, resulting in voidability) which in the Italian Civil Code is translated
into the single term violenza and does not give rise to immediate invalidity of
the contract, but to annulment through courts’ intervention.

However, both to contribute to a reassessment of praetorian remedies to
violence in the free formation of will in Roman legal experience (d’Ors 1981,
223 ff.), and critically revisit the traditional categories of defects of consent,
it is essential to analyse the documentary legal practice emerging from the
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diverse Mediterranean areas later incorporated as Roman provinces. And, in
the opinion of the literature, the vast epigraphic and papyrological documen-
tation of the provinces provide a complete understanding of Roman legal
experience, through contracts and procedural acts.

Unlike the normative and literary sources traditionally employed in the
study of Roman law, the reading of epigraphic and papyrological evidence
allows us to perceive everyday law, made up of contracts, procedural acts
that clearly, simply, and linearly reflect not only the events and facts under-
lying a given legal issue, but also allow us to identify the normative or juris-
dictional solutions adopted for the restoration of legal balance between the
parties (Taubenschlag 1955). The reading of documentary legal practice al-
lows us to perceive how the will (voluntas) became a contractual norm be-
tween the parties (/ex contractus), and the pathologies afflicting different reg-
ulatory configurations. More precisely, from the perspective of normative
will, the testimonies of contractual arrangements, sometimes far from essen-
tial, demonstrate how attention to contractual discipline, and related proce-
dural remedies in the event of non-performance, constituted a network of
tus gentium among the different Mediterranean civilizations of the ancient
world (Frezza 1949; Kaser 1993; Masi Doria 2012; Di Salvo 2014; Fiori
2016). Such practices were subsequently received into the Roman legal sys-
tem through the normative activity of praetorship, following a cultural atti-
tude of openness to foreign legal experiences. From these external models,
the Romans acquired contractual and procedural tools that led to the devel-
opment of new types and a new procedural system: I think in the first case
of contracts zuris gentium, or institutions previously unknown to Roman le-
gal culture such as antichresis (Guasco 2024), or the adoption of cognitiones
extra ordinem, until the overcoming at the beginning of the Late Antiquity
of the now outdated formulary trial. Thus, to provide a meaning contribu-
tion that fits into a debate on the sustainability of traditional categories of
physical violence and moral violence/coercion, it is essential to consider
the testimonies of epigraphic and papyrological legal sources related to vi-
olence as pathologies of contractual voluntas, which allow, based on stories
narrated in the same documents or examined acts, to reconstruct the dy-
namics between ‘wanted’ and ‘unwanted’ (Tarwacka 2014, 707 ff.).

2. War, violence and legal acts. The case of Diodorus Pasparus in
Asia

The province of Asia, corresponding to part of present-day Anatolia, was
established following the hereditary disposition of King Attalus III of
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Pergamon (Meyer-Zwiffelhoffer 2010) who named the Roman people as his
universal heir in order to avoid providing a pretext for Roman military inter-
vention. However, the foundation of the province and the subsequent entry
of the Roman administration and army into those territories proved quite
problematic and triggered the uprising led by Aristonicus in 131 BC (Carrata
Thomes 1968, 1 ff.; Merola 2001, 15 ff.), a conflict which demanded signifi-
cant resources from Roman Republic to suppress.

A stele found in the Gymnasion of the altar of Pergamon textually refers to
the events of some contracts concluded during that period, when the city
found itself in severely difficult conditions. This inscription, published in the
Inscriptiones Graecae ad res romanas pertinentes (IGR. IV.292), mentions an
honorary decree dedicated to Diodorus Pasparus, a distinguished citizen of
Pergamon, who, acting as an envoy to Rome, succeeded in securing a series of
privileges for his fellow citizens. There is still a lively debate in the literature
concerning the precise dating of the events and the honorary decree, with in-
terpretations ranging between immediate aftermath of the province’s estab-
lishment and more recent times, such as the Mithridatic Wars. Be that as it
may, what matters for the evaluation of the events is the legal treatment re-
served for contracts stipulated under threats and extortions duress in wartime
conditions. Diodorus Pasparus, sent to Rome in his capacity as ambassador,
obtained from the Republic for his city exemption from conscription duties
and winter military quarters, the reduction of interest rates on loans, and the
annulment of contracts entered into under oppressive conditions during the
years of the city’s occupation by Aristonicus’ rebels. Some lines of the epi-
graphic text report the content of the measure (IGR. IV.292 11.7-14) not well
identified, but it was probably a senatus consultum. What is interesting, and
clearly emerges from the source, is that the term Bioug (violence) is used uni-
vocally in the text, without further distinctions between physical violence and
moral violence, unlike what Cicero reported regarding the subsequent formzula
Octaviana, which seems to distinguish between vis and mzetus.

The inscription underscores the protective measures by Roman authority
in favour of the newly subjected community within the province of Asia.
However, in the absence of further textual references, one may infer that a
subsequent petition to the competent jurisdictional authority would still be
necessary to obtain, in accordance with the current regulations, a declaration
of nullity of the syngraphae mentioned in line 11 of the text (tdv xevidv
ovyypae®dv kot peta Plag kai avlaykngl...); the term t@v xevdv indicates a
form of empty (Taubenschlag 1955, 312), caused by the fact that these pri-
vate writings (cuyypae®dv) were extorted by the rebels with threats of vio-
lence in situation of need (ko petd Biag kai vl ayxncl) and therefore lacked
normative will.
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This epigraphic source, therefore, although concise and less detailed
compared to the subsequent ones analysed for the area of Egypt, offers a clue
to the Roman legislator’s attention to protecting fragile positions in the trans-
action, already in a period preceding the formula Octaviana, due to the psy-
chological and economic coercion resulting from threats during the months
of instability in the territories.

3. Violence and consent extorted in Egypt from 2" century BC to
2" century AD

After examining a case of normative intervention aimed at restoring contrac-
tual balances between the parties, in the testimonies analysed below concern
jurisdictional remedies — such as petitions, requests, and appeals —, seeking
the ablation of normative expressions of will vitiated by violence. The area
on which the investigation will extend is Egypt, a territory from which we
receive the richest number of testimonies concerning procedural and con-
tractual practices in places other than Rome. Temporally, the span appears
quite extensive, ranging from the 2" century BC to the 2" century AD, that
is, through a period that begins in the middle of the Ptolemaic kingdom in
Egypt and ends in the full age of the Roman Principate, a time when the
region had long become a province. This broad chronological scope, more-
over, makes it possible to observe how certain strands of the Hellenistic legal
tradition, particularly of Doric and Macedonian origin, were transplanted in
Egypt following the conquest by Alexander the Great in the 4™ century BC
and continued under the rule of the Ptolemaic dynasty. This methodological
lens thus allows us to highlight the tradition of Hellenistic legal culture and
its interactions with Roman legal rationality in the wake of the province’s
establishment, after the victory of Actium in 31 BC.

Therefore, we can begin with the analysis of a first procedural case pre-
served in a papyrus. The first case under examination dates precisely to the 2"
century BC, more precisely to 141 BC according to its editors (Reinach, Spie-
gelberg and De Ricci 1905, 54) at the time of the Ptolemaic kingdom, before
the Roman conquest (P. Rein. 7). The papyrus contains an appeal, character-
ized by the solemn tones of a supplication addressed to the sovereign (&vtevéic)
requesting the declaration of nullity of a writing drawn up in double original
(ouyypagny). From the reading of the text, the facts grounding the request for
invalidation emerge quite clearly: a certain Kephalos invoked, in fact, the pro-
cedural protection by the local authority as he was coerced to sign under threat
a writing of acknowledgment of a fictitious debt of ten talents in favour of a
rather powerful person, Lysicrates, commander of the local cavalry.
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Kephalos, son of Dionysius, mercenary soldier in service in the Hermopo-
lite district of Upper Egypt, stationed in Akoris (a village on the eastern bank
of the Nile), had purchased from Lysicrates, commander of the local cavalry
and a very powerful and authoritative person, about three hundred jars of wine
for the price of twenty-four talents of copper. Kephalos himself had delivered
to his creditor Lysicrates a writing with which he undertook to deposit the
agreed sum with a trusted person within a specified term. Kephalos, however,
recounts having partially fulfilled his obligation, having deposited only thit-
teen talents of copper. Subsequently, he continues in the story, he would have
paid the balance of eleven talents of copper into the hands of Lysicrates, in
good faith and without obtaining a receipt, but rather a simple oral promise of
restitution of the acknowledgment of debt of twenty-four talents with indica-
tion of the agreed place of fulfilment, once the payment was completed. The
receipt, on the basis of an oral promise that the original acknowledgment of
debt, would be returned upon full payment. Such restitution of the debt in-
strument was perceived as extinctive of the obligation.

However, some time later, Kephalos recounts being accused by
Lysicrates before the district’s strategds, claiming that the eleven talents had
not been paid, being threatened to be dragged to court with the consequent
risk of loss of personal liberty. Following the threats, psychological pressure,
and for the purpose of extortion, Lysicrates managed to have Kephalos sign
an additional document, committing to pay within three years the sum of ten
talents of copper, one less than the original debt, yet now guaranteed by
surety from Kephalos’ brothers and mother. The writings were immediately
transferred by Lysicrates to a certain Petechon, a resident of Akoris, with the
strict instruction not to return them to Kephalos before full payment. In this
way, Lysicrates sought to obtain double payment, invoking both the original
and the subsequent document, with the added possibility of enforcing the
obligation against Kephalos’ relatives.

From a structural point of view, the appeal was submitted by the appli-
cant to the competent magistrate, the commander of the local cavalry,
through his chancellor, but formally addressed to the sovereigns of the time,
Ptolemy VII and Cleopatra II (Montevecchi 1998, 113). The introductory
act consisted of a petition to the judicial authority (hypémnema), which was
then notified to the defendant either by judicial officers or directly by the
petitioner, who would ensure certification of the notification through written
attestations (testationes privatae), in a complex form of summon to court in-
dicated by the sources as parangelia (Boyé 1922, 41 ff.; Foti Talamanca 1979,
1 ff.; Guasco 2017, 79 ff.).

The appeal was formally addressed to the two sovereigns Ptolemy and
Cleopatra, contained a request for examination by Apollodorus, magistrate
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and commander of the cavalry, described as a friend of the sovereigns, along
with an application for the judicial summoning of Lysicrates.

Following the factual narrative, the text presents two distinct legal ques-
tions raised by the applicant. The first one of verification of the payment of
the debt, first, in the nature of an actio negatoria, sought the ascertainment
of the extinguishment of the debt. The second, more explicit, aimed at the
declaration of invalidity of the acknowledgment of debt for ten talents,
which had been extorted under threat and thus also imperilled the property
of the petitioner’s relatives. We have no testimony of the decision taken by
the official invested with the matter, but the detailed narrative and the spe-
cific questions formulated by the applicant (editio actionis) — possibly drafted
with the assistance of a local legal scribe — underscore the presence of a co-
herent legal reasoning on the part of the applicant.

In particular, the distinction between a contract grounded in genuine vol-
untas, formed absent any external constraint (as in the case of the original
debt acknowledgment), and a contractual declaration extorted through co-
ercion — that is, induced by the threat of serious and unjust harm affecting
the decision-making process — emerges as fully conceptualized. Such coer-
cion renders the transaction affected by the pathology of moral violence, and
consequently, vitiated will.

Even in the age following the Roman conquest, sources related to peti-
tions to the judicial authority aimed at declaring the nullity of contracts ex-
torted with violence seem to emerge, although sometimes the sources appear
much more fragmentary.

P. Amh. I1.78, dated by editors to 184 AD (Grenfell-Hunt 1901, 97), rec-
ords a petition by Stotoetis of Soknopaiou Nesos, a village near the Fayum
Qasis, addressed to centurion Aurelius Antoninus. Stotoetis accused his rel-
ative Hekusis of defrauding him of shared property and compelling him un-
der threat of death to issue a written guarantee. The text, though lacunose —
in fact, it does not give us an expressed pretium —, suggests that the petitioner
sought a declaratory remedy recognizing the invalidity of the guarantee on
the grounds that it was vitiated by violence.

Another testimony of the Roman age concerning violence in the context
of contractual negotiation for the province of Egypt is offered in P. Lond.
11358, dated around 150 AD (Kenyon 1898, 172). The document consists of
the appeal of Stotoetis, son of Stotoetis, a resident of Soknopaiu Nesos.
Compared to the previous text, one might wonder whether this is the same
Stotoetis mentioned in P. Amh. I1.78, or whether it is a case of homonymy:
the latter hypothesis cannot be excluded, given the frequent recurrence of
proper names in various archival sources from the Ancient Mediterranean
East. The petition is addressed to the prefect Munatius Felix and concerns
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two individuals, Sota and Ammonius. The narrative context is admittedly
complex and partially obscure, due to both the elliptical style of the compo-
sition and to numerous syntactic and grammatical errors in the document. It
appears that Sota and Ammonius had compelled the petitioner, through vi-
olence, to deliver to a daughter of Sota a written instrument of promise of
sale and loan of the sister, originally provided in his favour, for a total value
of four hundred drachmas. Although the precise juridical meaning of this act
remains elusive, it is worth noting the reference to the use of the desert (6¢
v épnuiq), presumably as an instance of 7zos regionis, connected to the per-
formance and delivery of such promises. The remedy requested by the ap-
plicant to the prefect seems to have been the issuance of a summons order,
so that the defendants would appear before the court at the next judicial
session. Even in this story, although there is no mention in the papyrus of
the requested provision, it appears evident from the concise edztio actionis
that the goal was to obtain a judicial declaratory provision of the invalidity
of the extorted transfer.

The final case examined here derives from the document BGU. I1.378,
dating back to 147 AD (Mitteis and Wilcken 1963, 11). The papyrus, written
in Greek, comes from Arsinoe, in the Fayum Oasis, where it was originally
discovered. This document preserves a petition presented by Gaius Julius
Agrippinus to Calpurnianus, zuridicus (in the Hellenistic procedural termi-
nology it is the dikaiédotes), against Julius Saturninus, cousin of Agrippinus.
Both parties were presumably Roman citizens residing in Egypt.

In his petition, Agrippinus complains about the initiation of an executive
procedure on his properties, accompanied by a request for forced possession,
aimed at securing payment of a loan of eight minas of gold, which according
to Agrippinus had been violently extorted by his cousin Saturninus. Addition-
ally, Agrippinus claimed that at the time the loan was concluded he was a mi-
nor, and, for this reason, he invoked the protection of the lex Laetoria de cir-
cumscriptione adulescentium (Di Salvo 1979, Erdédy 2022, 99 ff.). The refer-
ence to the lex Laetoria seems to reveal the intention to submit an opposition
to the execution, also aimed at obtaining the declaration of invalidity of the
coerced loan, through a request to the magistrate for the granting of a restitutio
in integrum, that is, the restoration of the status quo ante (Di Salvo 1979).

Across all the cases analysed so far, it becomes apparent that access to
judicial jurisdiction is essential in order to obtain a provision abrogating con-
tractual effects produced under coercion. Such relief may assume either de-
claratory or constitutive form, as in the restitutio in integrum granted in fa-
vour of a minor. In all instances, however, the primary legal remedy remains
the declaration of invalidity of a contractual act vitiated in its voluntas by
violence.
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4. Roman legal culture and provincial practice: Dynamics between
wanted and unwanted

The analysis of epigraphic and papyrological sources containing acts and
documents of legal practice in the provinces makes it possible to revisit Ro-
man sources concerning the reconstruction of the origins of procedural pro-
tection against instances of moral violence. What immediately becomes ap-
parent from reading the texts is an approach to the notion of violence devoid
of rigid categorizations. The term Biq (violence), employed in the sources to
designate violence, is not indicative simply of physical violence or moral con-
straint; in fact, no terminological distinction is drawn between these two
cases, nor is any alternative wording employed that might suggest the exist-
ence of a Hellenistic classification, one that would carry different implica-
tions in terms of legal remedy.

At this point, the Mediterranean dimension of the concept of violence
could have played a significant role in shaping the earliest procedural reme-
dies within Roman legal experience. Let us return briefly to Cicero’s refer-
ence to the Octavian formula, in light of what emerges from the provincial
sources, and in particular to the syntagma guod per vim aut metum abstulisset
(Cic. Verr. I1, 3, 65, 152), that is, the expression auferre per vim aut metum.
It cannot be excluded that the praetor Octavius, who first established this
form of action, already had a global vision of Hellenistic legal experiences
that in the 1% century BC had certainly already long influenced the Romans
culturally, including aspects of procedural practice, and therefore the activity
of magistrates endowed with zurisdictio, both under the profile of scientific
elaborations of the jurisprudence of the time.

Roman sensitivity towards a comprehensive conception of violence, for
the purpose of identifying the dimension of the unwanted, could perhaps
weigh in favour of the thesis that the hendiadys per vinz aut metum encapsu-
lates two aspects of the single notion of coercion: the first, corresponding to
the active manifestation of the phenomenon (such as the act of violence,
physical or threat), while the second, 7zetus, the passive dimension of vio-
lence, affecting the perception of risk by the vulnerable party, and thus dis-
torting the decision-making process of the one whose voluntas was compro-
mised. And evidently, this passive aspect had been the subject of valorisation
over time, which had determined a more intense attention by the praetors
towards the psychological function of violence. It is likely that this develop-
ment gave rise to an action, such as the actio guod metus causa, which, as
attested by the sources, was conceived precisely in the perspective of a reduc-
ti0 ad unum of the effect of the violent act, regardless of its specific form.
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Significantly, Ulpian, in a well-known passage of the eleventh book ad edic-
tum, preserved in D. 4.2.1," refers to the historical evolution of the problem
of continuity between an action aimed at declaring invalid any act, which had
been executed, carried out for violence or fear, from which the mention of vis
had then been eliminated, precisely because whatever had been done due to
atrocious violence was considered done for fear (Cervenca 1965, 312 ff.; Ebert
1969, 403 ff.). Moreover, this was an actio in rem scripta that could see as a
passive legitimized not only the author of the violence, but also the one who
had derived some advantage from it. Clearly, the valorisation of the legal con-
cept of metus did not exclude the same phenomenon of vzs in a cause-effect
relationship that appears included in the more general concept of Big (vio-
lence) emerging from the sources for provincial documentary practice.

Nonetheless, it must be stressed that the emergence of the formula Octa-
viana and the specific actio quod metus causa, regardless of the historical dy-
namics of emergence, are framed in a well-defined legal-historical context,
one that fits neatly in the middle of the temporal period considered for pro-
vincial sources, that is, between the 2"! century BC and the 2" century AD.
This could be an indication of the probable interaction between contempo-
rary and nearby legal cultures, such as the Roman and Hellenistic ones.

5. Vis absoluta and vis compulsiva: A distinction still meaningful or
categories to be restructured?

Considering a revisitation of the Hellenistic conception of violence, it be-
comes possible to reassess the validity of a longstanding dogma of the civil
law tradition, namely the distinction between vzs absoluta and vis compulsiva
(Longo 1934, 68 ff.). These testimonies, which seem not to differentiate
physical coercion from moral constraint, emphasise the need for legal pro-
tection in conditions of fragility, irrespective of the specific type of violence.
Although they constitute only a fragment of a broader mosaic concerning
private law constructions on the subject, from Roman jurisprudential elabo-
rations to their modern doctrinal legacies (Zimmermann 1996, 651 ff.;
Kupisch 1998, 463 ff.; Gianola 2008, 147 ff.; Pontoriero 2020, 64 ff.; Lam-
brini 2023, 1 ff.) they prompt a reflection on the protection of fragility and
the effectiveness of traditional categories.

'Ulp. 11 ad ed. D. 4.2.1: Ait praetor: ‘Quod metus causa gestum erit, ratum non ha-
bebo’. Olim ita edicebatur ‘quod vi metusve causa’: vis enim fiebat mentio propter necessi-
tatem impositam contrariam voluntati: metus instantis vel futuri periculi causa mentis tre-
pidatio. Sed postea detracta est vis mentio ideo, quia quodcumgque vi atroci fit, id metu quo-
que fieri videtur.
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Pandectistics, in fact, held that the term Zwang (Windscheid 1887, 379),
indicative of coercion broadly assimilated to 7zetus, could not be encompass-
ing of every type of violence: physical violence constituted a hypothesis of
true absence of contractual will (voluntas), whereas the psychological condi-
tion in which the coactus found themselves after receiving threats of unjust
and significant harm was qualified as 7zetus by the Romans, although Ulpian
had clarified that the edict (D. 4.2.1) once contained the mention vis ze-
tusve. Within this framework, vis absoluta entails structural nullity, charac-
terised by imprescriptibility, non-curability, and judicial cognoscibility ex of-
ficio, thereby overriding the general principle of party autonomy. In such
cases, in fact, the formation of will is traditionally excluded: the contract is null
due to the lack of one of the requirements provided by law. Different is the
case of vis compulsiva, a concept derived from the principle coactus tamen vo-
lui, expressed by the jurist Paulus (11 ad ed. D. 4.2.21.5),? according to which,
despite a flawed formation process, the contractual will would still be present.
Thus, whereas the first scenario results in radical nullity, the second gives rise
merely to annullability. This classical distinction evaluates the condition of the
party subjected to mzetus as inferior to that of one subjected to physical force,
and consequently deems the related contract voidable, not void.

In the Italian Civil Code, therefore, based on this approach, only the case
of moral violence is regulated under the heading ‘violence’, fully incorporat-
ing the Pandectistic concept of Zwang (Windscheid 1887, 379 f.; about 7ze-
tus in Pandectistic’s perspective, see Pulitand 2011, 665 ff.). Moreover, this
traditional distinction also persists in the reading of more recent Italian ju-
risprudence. The Italian Supreme Court (Cass., 14" December 2010, No.
25222), in fact, confirmed the traditional and codified regulatory framework,
excluding the nullity of the contract for violation of imperative norms, when
a different anomaly is provided, such as annullability, or when the law en-
sures the effectiveness of the imperative norm by providing different reme-
dies. In the specific case, the request for a declaration of nullity of the con-
tract for the sale of a property, in which the applicant claimed to have been
forced by the buyer through threat and usurious pressure, was rejected. The
Italian Supreme Court, confirming the rejection sentence of the merit judges,
deemed art. 1418° of the It. Civil Code inapplicable and indicated as

2Paul. 11 ad ed. D. 4.2.21.5: Si metu coactus adii hereditatem, puto me heredem effici,
quia quamuvis si liberum esset noluissem, tamen coactus volui: sed per praetorem restituen-
dus sum, ut abstinendi mibi potestas tribuatur.

> Art. 1418: «Il contratto ¢ nullo quando & contrario a norme imperative, salvo che la
legge disponga diversamente. Producono nullita del contratto la mancanza di uno dei
requisiti indicati dall’art. 1325, I'illiceita della causa, I'illiceita dei motivi nel caso indicato
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normative reference parameters Artt. 14344 and 1435° of the same Code,
noting that the related action had not been proposed within the five-year
prescription period.

Does this distinction between forms of violence, physical and moral,
still make conceptual and normative sense? Probably from a purely cate-
gorical perspective, the classic distinction between physical violence, as a
hypothesis of lack of a contractual requirement, and moral violence as a
pathological defect in the formation of consent, can still be considered
valid. What may warrant critical reconsideration, however, is the different
evaluation by the traditional approach and jurisprudence of remedies
against these forms of violence, which both lead to a deviation from the
physiological elaboration of contractual elements and create a situation of
non-will. After all, those who suffer psychological pressure, such as to in-
duce them to conclude a contract that they would not have wanted to con-
clude under normal conditions, do not want such a contract. It is a matter
of overcoming the Pauline ‘dogma’ of coactus tamen volui towards a hypo-
thetical coactus non volui, with the application of remedies against the null
contract, to those that today are simply annullable contracts, that is, con-
tracts, as textually referred to by Andrea Torrente (Torrente 2017, 686)
affected by an anomaly of lesser gravity in comparison to nullity. In a con-
temporary context where the doctrine of so-called ‘nullity to protect’ is
invoked to sanction unfair commercial practices, those threatened with un-
just and serious harm must, by inveterate tradition, be granted protection,
however solid, less intense than that relating to null.
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Chapter 16
INVITUS AND LEGAL PRACTICE. TECHNICAL
LANGUAGE AS IMPERATIVE
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ABSTRACT: In ancient societies, young people and women are considered inca-
pable, due to their age and sex, of knowingly taking care of their affairs. The
legal system reflects this situation and adopts specific legal instruments to pro-
tect their position, which is considered weak and fragile. Epigraphs, wax tablets
from Pompeii and Herculaneum and papyri attest that they were required to be
assisted by a male.

KEYWORDS: Young people and women’ status personarum — Agere —
Technical language — Limit to will regulatory — Protection — Tabulae ceratae —
Papyri — Puteoli — Herculaneum — Egypt — Vulnerable subjects — Loans — Lease
— Agreement — Contract to lose a wrestling match.

SUMMARY: 1. Status personarum of young people and women, and the capacity to
agere in Roman legal practice. — 2. Untrue will? The ancient technical language as
limit to regulatory will of young people and women. — 2.1. Technical language in
legal practice. Women from ancient Puteoli and Herculaneum. — 2.2. Technical
language in legal practice. Boys, athletae and contracts from Egypt: The role of
guardians. — 3. The technical language as legal protection to will regulatory of
vulnerable subjects. — References.

1. Status personarum of young people and women, and the capac-
ity to agere in Roman legal practice

Law is a dynamic construct, shaped by language within forms that are de-
fined and oriented by the socio-economic evolution of a civilization. It is not
an abstract architecture founded upon immutable conceptual invariances.

Within Roman legal culture, the legal subject (persona) was conceived as
a free citizen, not under the authority of another (su: 7uris), who had the
capacity to understand and to will. The male sex and pubertal age were im-
portant. For minors and women, protection institutions known as curator-
ship (cura) and guardianship (tutela) were instituted (Arangio-Ruiz 1930, 46
ff.; La Pira 1930, 53 ff.; Frezza 1930-1931, 363 ff.).

The normative will (voluntas) of young people and women was not con-
sidered full for reasons related to age and belonging to the female gender.

The law considered incomplete or deficient, owing to their age or gender.



324 Maria Vittoria Bramante

Law regarded these individuals as fragile legal subjects, incapable of manag-
ing their affairs with full awareness, and therefore subject to special safe-
guards: they were deemed ‘limited’ legal persons (Guarino 2001, 133 ff.).

Their normative will was therefore ‘incomplete’ and was insufficient to
support the autonomous conclusion of legal transactions without the assis-
tance or intervention of a guardian or curator. In fact, in Roman legal culture,
guardianship and curatorship (namely, futela and cura) were institutional
mechanisms designed to protect those deemed incapable of self-manage-
ment, primarily because of age, sex, or mental incapacity. These institutions
focused on the integration or supplementation of the individual’s will, with
the goal of safeguarding the interests of the agnatic family group.

The normative will of women and minors — it can be said — is a ‘minor’ or
‘imperfect’ normative will, one that in certain cases was deemed non-existent
unless validated or supplemented by a legally competent person. In this respect,
the capacity of women and minors to act legally was conditional: their voluntas
acquired normative efficacy only through the cooperation of an authorised
guardian, whose intervention was necessary for the act to be valid and binding
(Cantarella 2010, 203; Gardner 1990, 233 ff.). This paper addresses the formzu-
lae as a means of protecting a person unable to manage their relationships with
others, enter into legal acts, or administer their own property. In such contexts,
these individuals lacked a fully formed voluntas, and their juridical agency was
fundamentally dependent upon the legal mediation of others.

2. Untrue will? The ancient technical language as limit to regula-
tory will of young people and women

The Roman legal system is known to us from manuscript sources and legal prac-
tice particularly from the Roman Camzpania (which included Venafrum, Allifae,
Suessa, Teanum, Compulteria, Forum Popilii, Cales, Trebula, Cazata, Capua,
Sinuessa, Volturnum, Suessula, Atella, Abella, Acerrae, Liternum, Cumae, Mise-
num, Puteoli, Herculaneum, Nuceria, Pompets, Surrentum, Salernums).

Roman legal practice is notably attested by wax tablets.

As is well known, in addition to the use of wood for items such as dzpints,
wooden tablets were employed throughout the Mediterranean for legal and
personal writing from a very early date. From the Roman period, we have
numerous surviving examples of such writing-tablets.

These include tablets from London (Tomlin 2016, 32 ff.; Bramante 2016,
149) and Vindolanda (Bowman, Thomas 1983, 33 ff.; Bowman 2003, 16 ff.)
and Dacia (IDR 1975), Egypt, Switzerland and North Africa (Courtois,
Leschi, Perrat, Saumagne 1952).



Invitus and legal practice. Technical language as imperative 325

Particularly significant are the Campanian tablets, which predate the erup-
tion of Vesuvius in 79 AD These were surprisingly found in Pompeii and Her-
culaneum, and — unlike the tablets from Britain and Dacia — constitute an ex-
traordinary body of first-hand evidence in many fields of ancient life during
the period between Tzberius and Vespasian (Camodeca 1999, 537 ff.)

The following are preserved from Pompeii:

1. the tables from the archive of Lucius Caecilius Jucundus (CIL. IV 3340,
Tab. 1-153) discovered in 1875 in the house of the argentarius (banker)
and consist in 153 documents dating from 27 to January 62 AD, shortly
before the great earthquake of 5 February;

2. two triptychs found in 1887 in the praefurnium of the Palestra of Pompeii
of Poppea Notae; 3. from Moregine, the archive of freedmen bankers ac-
tive in Puteoli, the Caii Sulpicii (Faustus, Cinnamus, Onirus), who moved
to the slopes of Vesuvius, and discovered in 1959 during highway con-
struction; these documents date from 26 and 61 A.D. (Camodeca 1999;
K. Verboven 2000, 161 ff.; K. Verboven 2008, 280).

From Herculaneum, tablets were found in eight different houses during
excavations from 1930 to 1940, ranging from 8 BC to 75 AD.

These silver fir wood tablets — the diptych and the triptych — were in-
tended to hold documents regarding the legal affairs of private individuals
(state certifications; contracts of various kinds: mortgage, lease, guarantee,
land or slave sales, partnerships; procedural agreements).

As required in Roman legal culture, such tablets provided evidence be-
tween parties and against third parties and their evidentiary value remained
valid even before a court, unless their content lacked binding force.

Their importance was such that a Senatus consultum Neronianum (61
AD) established specific rules for sealing and inscribing the inner text, writ-
ten by the author or the scribe of the teszatio, to preserve content and prevent
forgery.

We can therefore understand the extraordinary documentary and legal
value of these texts, considered cultural assets in Italian law (pursuant to art.
13 Legislative Decree No. 42/2004).

It allows the acquisition of an extraordinary result: «The daily application
of law in Roman Italy was consistent with the teaching of Roman jurispru-
dence, with consequences that are not insignificant, clearly, for our under-
standing of Roman private law in that period and for assessing the effective
operation of law in Roman legal culture» (Camodeca 1999, 133 ff., trans. by
the Author).

In particular, the comparison between the legal texts and the tablets
shows that in these tablets the legal form and the language are consistent
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with the jurisprudential texts of slightly earlier (Alfenus Varus) and slightly
later (Javolenus Priscus).

Significantly, in the wax tablets no acts by minors under guardianship or
under curatorship are attested; however, women assisted by a guardian do
appear. It follows that the contractual text preserved in the tablets reflects
Roman rules on the normative will of women when they are parties to the
contract.

The normative will of subjects is not, in fact, freely expressed in an au-
tonomous way: they could not will on their own. It remains unknown
whether the women wished to perform the transaction, would have preferred
different terms, or acted entirely contrary to their true will.

Nonetheless, compliance with the formulary scheme was mandatory: the
formalism of the contractual formulas made the transaction valid sub specie
turis in itself, even where the inner will was absent. Moreover, women could
not author or seal a legal document where the transaction concerned them
personally.

From this perspective, Roman legal culture limits the normative will of
young people and women, and legal forms and technical language function
as constraints on such will.

The voluntas had to be moulded into, and expressed through, the formats
made available by the legal order or already recognised by it.

It can thus be deduced that the appearance of the legality, in its external
formalism, may or may not coincide with the normative will of the contract-

ing party.

2.1. Technical language in legal practice. Women from ancient Puteoli
and Herculaneum

In the Roman legal culture, a woman did not possess the capacity to auton-
omously regulate her own legal affairs: she lacked an autonomous normative
will

As is evident from the sources, a woman was required to act under the
assistance of a guardian. A lex Iulia et Papia granted women full freedom of
negotiation and legally relevant volition only after bearing three children if
the mulier was zzgenua or four if she was a freedwoman, ze. a former slave
(La Pira 1930; Arangio-Ruiz 1930, 46; Frezza 1930, 363 ff.).

The incapacity of women to act autonomously in legal matters was so
pronounced, as the Campanian tablets attest, that they were required to be
assisted by a male even if he was a slave. In the Sulpicii’s archive we have
twelve women appear as parties to legal acts.
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TPSulp. 58 preserves a chirographum written and sealed by Pyramus, a
slave of Priscilla Caesia: the domina had received a loan of 20,000 sesterces
and subsequently a further 4,000 (7zutuum cum stipulatione).

It is the slave who draws up the deed. Scholars believe that the servus is
an extension of the figure of the guardian, and therefore, since (res mancipi
et persona) he is endowed with minimal capacity to act, he is preferred over
the woman as szgnator.

Let us now consider other documents in which the normative will of the
woman is valid due to the presence of a guardian (Hobenreich, Rizzelli 2003,
170 ff.).

TPSulp. 60, dated 20 March 43, preserves a triptych, containing a zomzen
arcarium, frequently employed in Campanian practice to extend credit to
women, for the obvious reason that they could not draw up the chirograph,
typically used in such transactions (TPSulp. 51-58), as it consisted of a rig-
orous Zestatio taken from the codex accepti et expensi of the creditor. Titinia
Antracidis was (with high probability) a freedwoman, now suz zuris, lacking
a guardian, who appears as creditor ex mutuo granted by another woman, a
Greek named Euplia, from Milo, who is mentioned in this document to-
gether with her guardian and guarantor, the Athenian Epichares, son of
Aprhodisius.

The document clearly shows the use of Roman law and Greek law (in
Greece the married woman’s Kyrzos, unlike in Rome, could be her husband
or pubescent son), and further illustrates that foreigners were always identi-
fied with their patronymic and origo (Camodeca 1999, 152-154).

These tablets demonstrate the guardian’s role in interposing auctoritas in
legal acts performed by women.

Upon childbirth of a certain number of children, women acquired full
ability to negotiate and therefore their will becomes normative, and com-
pletely autonomous. Tztznia Antracidis was one of them; and we can present
other examples.

In a triptych from Herculaneum: (from the archive of L. Comzinius Primus)
there is a nomen arcarium for Herennia Pallas (TH? A8) evidently a freed-
woman for her cognomen who petiit et numeratos accepit, that is, who re-
quested and received in cash, donzo ex arca, directly from the creditor’s cof-
fer. Herennia Tertia of TH. 63 purchases a venalicious business without the
assistance of a guardian.

In TH. 59, datable before 63 AD, a woman, Vibidia Procula, purchases
an adult slave for 1,900 sesterces from Claudia Musa, who acts, as the legal
form requires, through the auctoritas of the guardian, who must be expressly
identified, M. Antonius Philetus, while her slave Hamzillus acts for the buyer
(Camodeca 2000, 53 ff., 63 ff.).
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We can still recall the case preserved in another loan document, TPSulp.
63, in which a naive woman, Magza Pulchra, appears, without assistance, who
has borrowed a sum of money from C. Sulpicius Cinnamus.

The mulier is sui turis and acts without the support of a guardian.

The creditor, in order to secure repayment, makes her promise to pay a
penalty in the event of delay or default, and imposes an oath by Iovis et nu-
men divi Augusti.

This form makes us understand how, in daily life, a woman’s normative
will was perceived as questionable and was not so trustworthy, despite hav-
ing acquired full subjectivity as a result of childbirth and her will was no
longer legally impaired by her gender.

The documents demonstrate that women’s normative will was limited by
legal formalism and requirement to operate through pre-established forms.
It becomes clear that jurists created these forms for male subjects, and then,
depending on the case, they were adapted for women’s participation in legal
transactions.

Some Pompeian graffiti confirm this picture, and demonstrate that
women not only possessed legal knowledge and familiarity with Roman legal
culture, sources, and jurisprudential practice, but also engaged in granting
loans, usually secured by pledges. In everyday life, outside formal and strictly
legal contexts, in minor commercial environments, women’s ability to un-
derstand and intend legal acts was fully recognised, and the issue of their
normative will did not arise.

In these contexts, women possessed autonomy and their will was regula-
tory (Gardner 1999, 11 ff.).

From the Officina of Granio Romano (ins. I 8.13) the activity of lending
at interest by a woman, a certain Faustilla, is attested.

In CIL. IV 8203 — Idibus lulis/ inaures postas ad Faustill(am) pro denariis
I usura(m) deduxit aeris a(ssem) Ex su(mma) XXX —, we read «On the Ides
of July, earrings were delivered to Faustilla for two denarii. For these, she
deducted one as per month as interest from the sum given» (trans. by the
Author).

From the valuation of the earrings equal to two denariz, or 32 asses,
Faustilla retained for herself as a premium one as, corresponding to one-
thirtieth of the total sum, effectively delivering 31 asses to the debtor. The
monthly interest rate for the pledge thus amounted to 3.3 %.

In a similar graffito, found in the same room, CIL. IV 8204 - IV Non(as)
Tul(ias)/paenulam, palliolum/ [posita ad Faulstilla(m)/Prlo HS] L usur[is]/
[deduxit] XIIIS s(emisses) / [aeri]s a(sses) VIII — we read: «Four days before
the Nones of July, a traveller’s cloak and a small cloak were delivered to
Faustilla. For fifty denarii she deducted thirteen and a half asses monthly, as
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interest» (trans. by the Author). This too attests to the valuation of the pledge
and the monthly deduction of interest.

From a formulaic point of view, there is no indication of the debtor, who
in the contemporary loan documents was unfailing.

From these graffiti on the wall, used as a real register, of debit-credit en-
tries and pledges, sub specie iuris, a distance emerges between the Roman
legal culture formalised by jurists (science), documentary practice, and the
day-to-day handling of small-scale agreements, we might say.

First of all, for what we are saying on the subject of regulatory will, the
credit is extended by a woman, with clear awareness of the legal mechanisms,
and then because the loan witnessed by the aforementioned graffiti is not
gratuitous.

As is well known, the credit phenomenon, traditionally rooted in the da-
tio mutut, was characterized by gratuity, which, except for limited cases, ex-
cluded the agreement of interest, and remained so formally until Justinian.

And this was precisely because of its genesis in a friendly context, as
noted by the grammarian Nonius Marcellus (Unde honestius mutuum quod
sub amico affectu fiat meum tuum usu temporis necessarii, ed. Lindsay, 707),
suggesting that the very idea of repaying more than one received undermined
the authenticity of the relationship, its solidarity and familiarity.

There is, in fact, no rational justification that supports an increase in as-
sets if the delivery occurs to support the indigence and difficulty of others.

It is no coincidence that Aulus Gellius takes this ethical stance when he
refers to the loan as subsidium hoc inopiae temporariae quo communis om-
nium vita indiget (Noctes Atticae 20.1.41: «A remedy for temporary want,
which the life of all people has need of», trans. by the Author).

Women were considered limited legal subjects ratione sexus (propter sexus
infermitatem et ignorantiam rerum forensium, Tit. Ulp. 2.1). However, as the
tabulae ceratae show, they engaged in contractual acts, with the assistance of the
guardian and through their own slaves, if they did not have the capacity under
the zus trium liberorum.

The graffiti, compared to the wax tablets that document the agere mulie-
bre, economic initiative and entrepreneurial activity, are distinguished by
their informality, and above all by the absence of the precautions that the
drafting of a chirograph or a testatio required for the validity of the act, as
they were more easily modifiable without altering the diplomatic nature of
the document.

From this point of view, a grey area emerges, a daily routine of relation-
ships and transactions, grounded in dynamics unacknowledged by the legal
system, and likely entirely indifferent to performance, timing, legitimacy of
usury agreements, or the legal mechanisms of release.
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I believe that Faustilla’s graffiti constitute a clear instance of the use of
legal instruments parallel to those of full legal subjects, testifying to the cir-
culation of legal knowledge, in its essential elements and formulaic expres-
sions, even in non-elite environments. Judicial protection, however, appears
fundamentally difficult to conceive and invoke in the event of non-repay-
ment or pledge retention, except perhaps by resorting to strategic framing,
reinterpreting the relationship to bring it within the formal structure pre-
scribed by legal culture.

2.2. Technical language in legal practice. Boys, athletae and contracts
from Egypt: The role of guardians

In the Egyptian practice of the Roman era, some papyri preserve contractual
agreements in which the normative will of the contracting parties appears to
be entirely absent (Taubenschlag 1938, 122 ff.).

An emblematic example is P.Oxy. LXXIX 5209 — dated February 23,
267, when Gallienus was emperor — recording an agreement between young
wrestlers competing in the first class of the paides category, to alter the course
and the outcome of a match, P.Oxy. LXXIX 5209, a «contract to lose a wres-
tling match» (Maltomimi, Rathbone 2014, 163 ff.; Papakonstantinou 2016,
13 ff.; Hoogendijk 2016, 98; Maduli 2018, 73; Marshall 2018, 94 ff.; Decker
2019, 32 ff.).

In the margin of the admissibility and validity of what was established,
the agreement drawn up in duplicate, so that each of the parties could retain
one copy (Il. 21-22, dioom ypogeica dvtitvmog Mg E6y0v LovayOv/ Kai Dueig
Lovayov).

The agreement concerns the progress of the wrestling competition, and de-
scribes the technical maneuvers to be performed during the match so that vic-
tory would be awarded to Nicantinous. In other words, Demzetrius effectively
sells his own defeat, thereby renouncing fame, triumph and, clearly, the prize.
It is established, in particular, that Demzetrius would fall three times and sur-
render after the third fall.

If Demetrius complied with the plan but the referee failed to award the
crown, the agreement provided that he would not have to return the 3,800
drachmas (II. 11, 8U'0p@v), a sum apparently already paid.

Should Demzetrius fail to lose, whether by refusing to surrender or other-
wise breaching the agreement, a penalty would be due immediately, without
delay or legal dispute (Il. 19-20, dvep Tvog vrep|0éoewg kai edpnoiroyiag).

Clearly the penalty was paid by his guarantors, one of whom is to be con-
sidered the guardian. The clause 1 6pooyia kvpia (1. 21-22) was commonly
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known from contracts of pure Greco-Egyptian origin in Roman times to at-
tribute full validity and probative force to the document.

Precisely, I believe that due to the unlawful content and the difficulty of
enforcing such an agreement the standard clause «xaBdmep ék dikng» is ab-
sent, which would have allowed for a more expedited execution in the event
of breach.

And yet a formula is inserted of assumption of the commitment to respect
the agreement according to the legal concept of guarantee, since the parties
had entered into the agreement on these conditions) (1. 20-21, xazd T Tfig
£yyomg dikatov d1d | 0 £ml ToVTOIS TG TOG GLUVONKEG TETOKEVOL).

In line 23 appears the well-known clause «énepwtnbeic dGpoAdYMOH»
which consists of an adaptation in the Greek legal practice of the institution
of Roman stipulatio, so as to render the agreement compatible with Roman
juridical forms, solemnizing the terms as a formal promise.

The fulfillment of this promise consisted in the execution of choreo-
graphed athletic movements typical of the discipline of wrestling, which ab-
stractly appeared completely voluntary to spectators. In fact, they were staged
performances, in breach of the rules of fair competition, since the contest’s
outcome had been pre-arranged. Victory, therefore, was awarded ope arbitris,
not through genuine combat.

P.Oxy. LXXIX 5209 thus contains a contract in fraud of the ‘law’ in the
sports field.

Was there coercion? Physical or moral violence exerted against the boys?
We cannot know. Yet, the illegality of the agreement is beyond question:
from the papyrus emerges a very vivid portrayal of the corruption that pen-
etrated the world of athletics, which seems to respond in perspective to a
logical division of prizes and rewards driven by connivance and purely eco-
nomic purposes.

This stands in stark contrast to the ideal of facere hoc gloriae causa et vir-
tutis gratia that characterizes the competitive spirit of athletes in the opinion
of Ulpian (XVIII ad ed. D. 9.2.7.4).

In accordance with Roman legal culture, the purchase and sale of the
competition’s outcome was concluded by the athletes themselves, with the
assistance of those holding authority, in the appropriate legal form.

The written contract reveals the parties’ true intent to instrumentalize le-
gal forms for ulterior purposes. The contract was drawn up in two copies,
each with the value of original: a party in breach could later be denounced
by the other, who could present the document as evidence of coercion or
manipulation, arguing they had been compelled by force to enter into the
agreement.
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3. The technical language as legal protection to will regulatory of
vulnerable subjects

In the thousand years between the Law of the Twelve Tables and Justinian’s
massive Codification, the Romans developed the most sophisticated and
comprehensive secular legal system of Antiquity. Roman legal culture was
deeply intertwined with its societal structure and gradually transforming
norms, from customary practices into a sophisticated system that influenced
legal thought for centuries (Stein 1999, 129 ff.).

The Roman legal culture remains at the heart of the civil law tradition of
Europe (Zimmermann 2007, 134 ff.; Zimmermann 2011) and much of the
Americas, Asia, and Africa (Domingo 2018).

Roman jurists created new legal concepts, institutions and procedural de-
vices that continue to resonate today.

Legal practice shows the use of formal patterns which operated inde-
pendently from the actual volition of the contracting parties. In Roman legal
culture, voluntas is understood as the exercise of a specific normative power;
indeed, agreement (consensus) is the primary tool for the implementation of
private autonomy.

The structure of legal acts was based on standardized schemes: the will —
whether existing or not — of the individual contractors (voluntas singulorum)
had to conform to these predetermined patterns.

The rigidity of the negotiation scheme was useful to express an agreement,
regardless of the underlying legally relevant intention. Roman legal thought of
the Classical period identifies voluntas as a fundamental principle, as expres-
sions of individual will deeply, of normative freedom (Vlahos 2012, 829).

Any agreement relies on mutual consent. However, there are some cases
in which exterior will does not coincide with the internal readiness or the
will of the parties — caused by various exterior factors and their influence
proper. Therefore, this is a vivid illustration of ‘insufficient will’.

In the same way, legal form constitutes a scheme that protects vulnerable
subjects, because it contains all the legal elements required for the validity of
the transaction. From this perspective, formulaic language may be seen as a
means of safeguarding the rights of weaker parties.

Clearly the Campanian legal tablets and graffiti demonstrate that there was
a tension between the everyday application of law, especially by women, and
the formal structures developed by jurists and enshrined in responsa and im-
perial constitutions.

The contract from Roman Egypt likewise demonstrates that formal legal
schemes were often employed/used by actors unable to will autonomously
or with the intent to pursue unlawful objectives.
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It cannot be denied, however, that legal formulas are elaborated by jurists
for reasons of certainty and prudence, and that their proper use could benefit
weaker categories.

In conclusion, it is worth underscoring that even today, both contractual
and procedural forms are often constructed by jurists with the express pur-
pose of supporting legally vulnerable categories.

Thus, technical legal language continues to function as a protective mech-
anism for the regulatory will of those who may otherwise lack full juridical
capacity.
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THE DETERMINATIVE WILL OF
CONTRACTUAL CONTENT: THE RUSSIAN
ROULETTE CLAUSES

Francesco Castronovo

ABSTRACT: Taking a comparative approach, this essay explores the construction
and performance of Russian Roulette clauses in common and civil law systens,
from the perspective of the limits to the intention of the parties that we can
retrieve in each system.

KEYWORDS: Russian Roulette clauses — Will of the parties — Contract law —
Interpretation

SUMMARY: 1. Introduction. — 2. Classical and modern contract law and the pro-
tection of free will: Good faith and abuse of rights. — 3. Construction and perfor-
mance of Russian roulette clauses under US law. — 4. Construction and perfor-
mance of Russian roulette clauses in civil law systems. — 5. Are common and civil
law really poles apart on the Russian roulette clause? — References.

1. Introduction

Under the expression ‘Russian-roulette clause’, or similar terminology
(Delaney v. Georgia-Pacific Corp.)," we find a number of contractual provi-
sions (usually contained in shareholder agreements, in by-laws or operating
agreements of many business ventures) in anticipation of deadlock situa-
tions. They take different forms (Tannenbaum 1999, 65),2 that vary ac-
cording to the needs of the parties, but their common aim is to prevent or
break deadlocks over major decisions facing the business, in the hope of
avoiding the need of judicial intervention (Tannenbaum 1999, 63).° From

1601 P.2d 475 (Or. Ct. App. 1979); this decision provides an example of the use of
the Russian roulette terminology. These provisions are also called “Shotgun clauses”
(Damerow Ford Co. v. Bradshaw 876 P.2d 788 (Or. Ct. App. 1994)); Texas Shootouts
(RDO Foods Co. v. U.S. Int'l, Inc., 194 F. Supp. 2d 962 (D.N.D. 2002)); buy-sell mecha-
nisms (Universal Studios Inc. v. Viacom Inc., 705 A.2d. 579 (Del. Ch. 1997)).

2Offering a list of possible anti-deadlock clauses.

> «BSAs are far preferable to resolving deadlocks than courts, which may, among
other things, remove directors to eliminate a tie, appoint provisional directors to break a
tie, appoint a custodian for the business, or simply cause the corporation to be dissolved».
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another perspective, such clauses are essentially share transfer provisions
and restrictions that work as elements of governance, in particular in non-
listed companies where shareholders depend heavily on each other’s actions.
Indeed, the resolution of business deadlock generally involves the exit of one
of the joint owners through the buyout of their share by the other sharehold-
ers (D’Angelo v. Leone),* and the procedure for such exit is ruled by the
clause.

The formal validity of Russian roulette clauses, in their various forms, is
generally recognized by legal systems worldwide; the problems and doubts
surrounding these clauses lie in their operation and enforcement in practice.
Indeed, given the formal validity of the clauses, their operation may leave
room for behaviors that may be considered as (too) opportunistic and, there-
fore, unlawful (Muris 1981, 521).° Put briefly, in seeking to enforce such
clauses the strongest party may take advantage of a particular situation — for
instance leveraging its greater financial resources and the weakness of the
counterparty, or exploiting information asymmetries — to get benefits and
returns that may be considered as unfair and undue. The issue of whether
such behaviors will be considered lawful or not does not hinge on the formal
validity of such clauses (which, as already mentioned, is generally not in ques-
tion), but on the approach to contractual interpretation and on how we in-
terpret two fundamental doctrines: good faith and abuse of rights. Even if
good faith and abuse of rights are doctrines recognized by legal systems
worldwide, across different legal traditions, and are considered (depending
on the circumstances) as important principles relevant to contractual perfor-
mance, they are interpreted and applied in many different ways.

Therefore, each legal system distinguishes between lawful and unlawful
behavior in operating the clauses depending on its vision and approach to
contract and on how the duty of good faith and the prohibition of abuse of
rights are interpreted and applied. This is because each legal system has its
own approach to contract law, and attaches different weight to the protec-
tion of the will of the parties when entering into a contract and when imple-
menting it.

It follows that moving from one legal system to another raises relevant

4 No. 2005/09815, 2007 BL 241725, at *7 (N.Y. Sup. Ct. Feb. 13, 2007), defining this
kind of clauses as «buy-sell agreement of the “shoot-out” variety».

> «Besides addressing these fundamental questions of formation, interpretation, and
remedy, courts often police an array of business actions undertaken in performance of
the contract. A major problem occurs when a performing party behaves contrary to the
other party’s understanding of their contract, but not necessarily contrary to the agree-
ment’s explicit terms, leading to a transfer of wealth from the other party to the per-
former-a phenomenon that has come to be known as opportunistic behavior».
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differences in the application of Russian roulette clauses, and these differ-
ences are particularly significant when comparing common law systems to
civil law systems, also due to their different conception of voluntas, and of
the role of private autonomy.

2. Classical and modern contract law and the protection of free
will: Good faith and abuse of rights

Russian roulette clauses were exported from the US system to civil law sys-
tems following what can be described as «the Americanization of contract
law» (Shapiro 1998, 284-285)¢ phenomenon, that caused legal tools and
clauses originating in the US to be transposed into civil law systems, in the
context of the worldwide spread of the use of an American-style contract as
a universal model of business contracts. More generally, since the middle of
the last century, American practitioners have been exporting to Europe new
forms of contract, so that «step by step, after World War II, these procedures
have established themselves outside the U.S. as an integral part of the process
of Americanization and, today, they are in use virtually worldwide» (Wie-
gand 1991, 229). As a result, in civil law countries almost all contracts be-
tween professional parties are drafted in an American style (Shapiro 1998,
284-285).7 This means that Russian roulette clauses are alien to European
legal practice and, therefore, their construction and performance can be dif-
ficult once transposed into a civil law system, mainly because common law
and civil law contracts belong to different legal cultures, and the concept of
contract itself differs from one to the other. In short, the change of context
can significantly affect the functioning of these clauses (Overby 2002, 605).

Moreover, the interpretation, performance, and enforcement ® of Russian
roulette clauses can also vary greatly within the US legal system, depending
on the approach of each US state; this is due to the unfinished evolution in

©«A certain American style of contracting arose and then spread to Europe and the
rest of the world as American companies doing business abroad insisted on contracting
that business in the style to which they had become accustomed». Farnsworth 2001, 21,
arguing about the «wundialization» of American law; Castronovo 2017, 617.

7Observing the «globalization of the long, extremely complex and detailed “Ameri-
can” form of business contracting».

8 «[A]great deal of American contract law and scholarship now seems to proceed from
a perspective of universalism. American universalism assumes, often tacitly, that domestic
theories in contemporary American debate are valid not only across the world, but
throughout time. In other words, the assumption is made that such theories are valid
transculturally and objectively true».

?On the difference between performance and enforcement, Andersen 1988, 301.
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the US from classical to modern contract law, 7.e. from a textual to a more
contextual approach.

Classical contract law (Teveen 1990, 179) 1 envisages a formalistic, tex-
tual approach to contractual interpretation, giving primacy to the intention
of the parties as objectively expressed in the language of the contract, with-
out inquiring into the parties’ subjective intent. Even if the contract is theo-
retically seen as the final outcome of the “meeting of the minds”, courts give
prevalence to the plain meaning of the agreement (Friedman 2005, 203), !
disregarding the context surrounding the agreement. From this perspective,
the classical position hinges on the «will of the parties» (Swain 2015, 201), 12
and on its protection (Kennedy 1976, 1730), ¥ as solely expressed in the doc-
ument, barring courts from «making the contract for the parties» (Henrzetta
Mills, Inc. v. Commissioner) ™ to preserve the freedom and sanctity of con-
tract (Friedman 2005, 404). > Under classical contract law parties to contract
are held rigidly to their final agreement because they are assumed to be

10 «The first three quarters of the nineteenth century are seen as the ‘years of contract’
or the classical period both because the idea of freedom of agreement was the organizing
principle for the period’s dynamic burst of growth and because the details of contract law
were filled out as known today».

1 «This phrase, “meeting of the minds”, should not be taken too literally. The law
emphasized the document itself, if there was one, and the plain meaning of its words...
For example, a rule, which came to be called the parol evidence rule, shut off any evidence
that might contradict the terms of a written document».

12 «The so-called classical law of contract was developed using the Will Theory».

B «For example, the contract law of 1825 was full of protective doctrines, such as the
incapacity of married women, infants, lunatics and seamen ... During the latter part of
the century, some of these doctrines were cut back, and others expanded somewhat. But
all of the doctrines were recast as implications of the fundamental idea that private law
rules protect individual free will. The basis of restrictions on capacity is that infants and
those like them lack free will; duress is the overbearing of the will, undue influence its
subversion; fraud leads to a consent that is only apparent; mistake meant that the wills of
the parties had miscarried; the measure of damages was defined by the will of the parties
with respect to the extent of liability».

1452 F.2d 931, 934 (4th Cir. 1931): «The courts will not write contracts for the parties
to them nor construe them other than in accordance with the plain and literal meaning of
the language used»; «The courts were “responsible for seeing that agreements were kept”.
They were not to “interfere” in private bargains, unless they had an awfully good reason»
(Friedman 2005, 204). Farnsworth 1968, 862.

Y «In the late nineteenth century, liberty of contract became another constitutional
slogan... the boundaries of this right, to be sure, were vague. But the principle — that
contract deserved this kind of privilege — was significant nonetheless». Dazell 1942, 239:
«We have been proud of our “freedom of contract”, confident that the maximum of so-
cial progress will result from encouragement of each man’s initiative and ambition by
giving him the right to use his economic powers to the full».
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rational actors (Levy 1954, 158),1¢ capable of looking out for their own in-
terests (Atiyah 1985, 405)!7 and, therefore, responsible for all the conse-
quences of their contractual will. In sum, «one of the principal characteristics
of classical contract theory was the tendency to attribute all the consequences
of a contract to the will of those who made it» (Atiyah 1985, 408). As a result,
the possible final imbalance or inequality of the contract is completely irrel-
evant in the eye of the judge, who will not intervene to rebalance the agree-
ment or to «subvert the legitimacy of the market process as a neutral and
apolitical arbiter of the just distribution of wealth» (Horowitz 1992, 194).
Indeed, in a broader sense, this protection of contractual free will is also seen
as a way to protect the free market, so that we can say that, from this per-
spective, the classical contract theory is a market-based law of contract (Ati-
yah 1985, 436), ¥ where each party, in carrying on its business, is expected
to protect itself ex ante, rather than seeking the court’s protection ex post
(Teveen 1990, 207; Beatson and Friedman 1995, 7).

This rigid and in some ways extremely formalistic vision of the contract
has never been completely superseded in the US system: even if, starting
from the beginning of the 20™ century, the theory of contract began to evolve
towards a less formalistic, more contextual approach (which is generally
called “modern contract law”), in many US jurisdictions the textual, classical
approach still prevails. It is self-evident that textual and contextual theories
reflect not just different approaches to contract (Fuller, Eisenberg and
Gergen 2013, 499; Scott 2013, 312), % but also different visions of the market
economy (Rowe v. Great Atlantic & Pacific Tea Co.).?' This (unfinished)

16 «To the common law, indifferently neutral ... the parties were theoretically inter-
changeable personalities to be dealt with on equal terms and with scant regard for oth-
ers». Scheiber 1998, 149.

17 «The autonomy of the free choice of private parties to make their own contracts on
their own terms was the central feature of classical contract law. Its influence is to be
found in every corner of contract law».

18 «The nineteenth-century rules were made in the context of a market-based law of
contract. In the market, economic pressures are commonplace, and a market-based law
of contract cannot treat them as vitiating ground. Only a pressure of a different character,
personal pressures, could be available as a defence».

19 «This body of law has been said to have been shaped by the conditions created in
the wake of the industrial revolution and the prevalent social and economic outlook.
These were seen as fostering freedom of contract founded upon the centrality of the in-
dividual, the creed in the creative power of his will and a restricted role for either the
court or the state».

200n the contrast between textualist and contextualist theories in the approach to
contract interpretation.

2'New York Court of Appeals, 1978 (385 N.E.2d 566 (N.Y. 1978): «There exists an
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evolution of US contract law means that today in the US legal system we see
both the classical textual theory and a modern contextual theory (the latter
being closer to the civil law approach), but also between these two extremes
we can see many different positions, depending on the standpoint, the tradi-
tion, and the culture of each court, with the effect that the approach to con-
tract greatly varies according to the jurisdiction. Over the years, many courts
changed their approach to contract, shifting from a textual to a contextual
approach, or vice versa. As a result, the US legal system has not been able to
find consistency in the approach to contract and, in general, there is not a
sharp and solid core of principles that, when it comes to contractual inter-
pretation and integration, can be identified, neither for the judges, nor for
the parties.

Against this backdrop, it is easy to see how choosing one of these ap-
proaches over the other can give rise to very different results when it comes
to Russian roulette clauses: indeed, textualist theories look principally to the
written agreement as the only element to be taken into consideration in de-
termining the construction and operation of the clause, with the effect that
elements not encompassed in the text are irrelevant and should therefore be
ignored by the judge. On the contrary, the contextual approach requires that
a judge looks beyond the writing: pre- and post-contractual elements are to
be taken into account in the interpretation and implementation of the clause.
As we will see, this lack of a clear choice in the approach to contract gives
rise to relevant differences in the operation of Russian roulette clauses in
different jurisdictions.

Moving on to abuse of rights and good faith, the inconsistency among
different approaches to contractual interpretation in different jurisdictions
clearly affects the scope and shape of those two doctrines.

The full analysis of good faith and abuse of rights in common law is be-
yond the scope of this paper, but it is worth trying to describe in broad
strokes their evolution and implementation in the US system, to try to un-
derstand how they affect the operation of Russian roulette clauses.

Importantly, good faith was not included in the first Restatement of the
Law of Contracts, which was published in 1932, but in 1933, good faith made
its first appearance (Burton 1980, 379) in Kirke La Shelle Co. v. Paul Armstrong
Co.,? a case decided by the New York Court of Appeals, that held that «in

every contract there is an implied covenant that neither party shall do anything

unavoidable tension between the concept of freedom to contract, which has long been
basic to our socioeconomic system, and the equally fundamental belief that an enlight-
ened society must to some extent protect its members from the potentially harsh effects
of an unchecked free market system».

2263 N.Y. 79, 188 N.E. 163 (1933).
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which will have the effect of destroying or injuring the right of the other party
to receive the fruits of the contract, which means that in every contract there
exists an implied covenant of good faith and fair dealing». A few decades later,
as a result of the influence of German law (Beatson and Friedman 1995, 5;
Litvinoff 1997, 1656; Whitman 1987, 156), the good faith duty was enshrined
in the Uniform Commercial Code,? that «extends the “obligation of good
faith” to every contract within the scope of the statute» (Patterson 1964, 858;
Farnsworth 1963, 666)?* and then embraced by the second edition of the Re-
statement of the Law of Contracts, ? in the context of the (partial) detachment
from contractual formalism discussed above (Buckley 1999, 9).2¢

However, notwithstanding the inclusion of good faith in the UCC and
Restatement, consensus had not formed on a final definition of such a duty,
and its roots are not particularly deep (or at least not as deep as in the civil
law culture), such that as recently as 1970, one commentator said that «the
question whether there is [a general duty of good faith imposed upon the
parties to a contract] under our system of law has been almost entirely ne-
glected in the legal literature» (Kessler and Gilmor 1970, 912).

This is essentially because of the peculiar nature of the Restatement and

2§ 1-203 reads: «Every contract or duty within this Act imposes an obligation of good
faith in its performance or enforcement»; § 1-201(19) defines good faith as «honesty in
fact in the conduct or transaction concerned» and, «in the case of a merchant», § 2-
103(1)(b) provides that good faith means «honesty in fact and the observance of reason-
able commercial standards of fair dealing in the trade».

24 Observing that «The Code uses the term “good faith” in two fundamentally differ-
ent senses ... One group of Code sections, involves what may be loosely described as
“good faith purchase”. Here “good faith” is used to describe a state of mind ... In a
second and smaller group of Code provisions, “good faith” is used to describe perfor-
mance or enforcement rather than purchase. In this sense, “good faith” has nothing to do
with a state of mind-with innocence, suspicion, or notice. Here the inquiry goes to de-
cency, fairness or reasonableness in performance or enforcement», and concluding that
«this is a modest achievement, extending not to the entire Code and not to all parties, but
only to contracts of sale and then only to contracts of sale by merchants».

2§ 205 provides that «Every contract imposes upon each party a duty of good faith
and fair dealing in its performance and its enforcement». See also § 176(1)(d), that defines
a threat as improper if «the threat is a breach of the duty of good faith and fair dealing
under a contract with the recipient».

On the impact of such new provision, see, for instance, Summers 1981-82, 810, ob-
serving that, in his opinion, «This new section reflects one of the truly major advances in
American contract law during the past fifty years»; Andersen 1988, 299.

2 «The decline of formalism has plausibly weakened ... the security of exchange in
contract law — the expectation that promises made in a contractual setting will be en-
forced. The excuses which promisors may invoke to excuse performance, such as uncon-
scionability, misrepresentation, duress, mistake, and breaches of promisee duties of good
faith, are much broader in scope today than they were in the nineteenth century».
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the UCC, that are not comparable to the European civil codes,?” and, more
generally, as a result of the inconsistent, continuing evolution from classical
to modern contract law within the peculiar structure of the US law system
discussed above. It follows that, in general, we can say that «every contract
contains an implied covenant of good faith and fair dealing» (Denn v. An-
derson),?® so that «the office of the doctrine of good faith is to forbid the
kinds of opportunistic behaviour that a mutually dependent, cooperative re-
lationship might enable in the absence of rule»;? on one view, «the good
faith performance doctrine thus may be used to protect a ‘weaker’ party from
a ‘stronger’ party» (Burton 1980, 383; Patterson 1964, 858).°° Nonetheless,
as the Supreme Court recently acknowledged, «while most States [but not
all] recognize some form of the good faith and fair dealing doctrine, it does
not appear that there is any uniform understanding of the doctrine’s precise
meaning» (Northwest Inc. v. Ginsberg),?' so much so that we can say that, in
the US system, «the term [has no] settled meaning in law generally; it is a
chameleon».??> When it comes to Russian roulette clauses, this means that,
firstly, such clauses will not be interpreted and implemented in every

27Tt is worth remembering that the Restatement does not have the force of legislation,
and it is not binding authority, with the result that we can find cases making reference to
the first Restatement of contract even decades after the publication of the second Restate-
ment: see for instance Iz re E. Airport Dev., LLC (443 B.R. 823, 829 (B.A.P. Ninth Cir.
2011)); Filmlife, Inc. v. Mal “Z” ENA, Inc. (598 A.2d 1234, 1236 (N.J. Super. Ct. App.
Div. 1991)).

2899 Wash. App. 1031 (2000); State v. Trask, 91 Wn. App. 253, 272-73, 957 P.2d 781
(1998); Muris 1981, 552, observing that «although the decisions vary from one jurisdic-
tion to another, common law courts have deemed good faith relevant at every stage of the
contracting process, from negotiation through remedy»; Burton 1980, 369: «A majority
[but not all] of American jurisdictions, the Restatement (Second) of Contracts, and the
Uniform Commercial Code (U.C.C.) now recognize the duty to perform a contract in
good faith as a general principle of contract law»; Farnsworth 1995, 259: «The parties to
a contract are, however, regarded as bound by a duty of good faith and fair dealing»;
Fuller, Eisenberg and Gergen 2013, chapter 19: «The modern doctrine [of good faith and
fair dealing] has old roots»).

PJustice Posner’s opinion from the decision Market St. Assoc. v. Frey, 941 F.2D. 588,
595 (7TH CIR. 1991).

30 «The concept of ‘good faith’ may be invoked to justify constructions of the contract
favorable to the weaker bargainer».

1134 S.Ct. 1422 (2014), 1431. More precisely, the Supreme Court observes that
«while some States are said to use the doctrine ‘to effectuate the intentions of parties or
to protect their reasonable expectations’, other States clearly employ the doctrine to en-
sure that a party does not ‘violate community standards of decency, fairness, or reasona-
bleness».

’2 As observed by Judge Posner in Empire Gas Corp. v. American Bakeries, Inc., 840
F.2d 1333, 1339 (7th Cir. 1988).
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American jurisdiction in accordance with a duty of good faith. And secondly,
in any case, there is no consensus on how such a duty defines the boundaries
of how the parties should perform such clauses; it is therefore not clear
where, under the good faith principle, the line between lawful and unlawful
behavior should be drawn.

The doctrine of abuse of rights is not completely alien to American law.
Although in 1933 one commentator still said that «theory of the abuse of
rights is one which has been rejected by our law, with the result that the
ancient brocard ‘dura lex sed lex’ finds its most vivid illustration in the pre-
sent-day decisions of the Anglo-American Courts» (Gutteridge 1933, 22),
the United States has more recently tried to develop and implement its own
doctrine through the «recognition of a concept [of a doctrine of abuse of
rights] that can be constructed from cases, doctrines, and statutes indigenous
to the United States» (Perillo 1995, 96) (even if abuse of rights is generally
considered as imported from civil law systems and rooted in such tradition, **
so much so that it is not mentioned in the Restatements, nor in the UCC). In
broad strokes, and bearing in mind once again that the content of this doc-
trine inevitably varies among jurisdictions, abuse of rights is applicable when
«the right is exercised for a purpose other than that for which it exists» (Per-
illo 2014, 440). Thus, this definition makes clear that abuse of rights is a
ubiquitous concept (Perillo 1995)%# and underlies many contractual doc-
trines. Elements of abuse of rights can be properly seen in good faith, un-
conscionability, and duress (Perillo 1995, 40 and 52) (although overlaps be-
tween these doctrines are inevitably frequent in practice). From the per-
spective of interpreting and construing contract rights, we can say that
abuse of rights translates into the refusal to give literal application to con-
tractual language where such literal exercise of the right created by con-
tract would allow for a malevolent action (Perillo 1995, 52), and allows, in
certain specific cases, the court to «[override] the express terms of the
[contract]» (Perillo 2014, 440), 7.e. the will of the parties as expressed in
the terms of the agreement.

However, even if the idea that the unreasonable exercise of a contractual
right can constitute an abuse is generally well established in the US legal

> In one of the first US cases dealing at large with the abuse of rights doctrine, a
case dealing with the erection of a spite fence, the court likely considered as persuasive
authority civil law precedents and/or statutes, stating that «[tlhe [civil] law furnishes
redress, because the injury is malicious and unjustifiable», and we can find «civil law»
quoted throughout the decision (Burke v. Smith, 37 N.W. 838 (Mich. 1888)). Anderson
2006, 250, observing that «It is hardly surprising that abuse of right is not a concept
widely acknowledged in the common law»; Perillo 1995, 39.

’ Defining abuse of rights «a pervasive legal concept».
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systems, the theoretical and systematic boundaries of this doctrine seem to
be even more uncertain than those of good faith, and its implementation de-
pends on the specific case and, therefore, on the approach of the court.

Returning to Russian roulette clauses, we can then say that the doctrines
of abuse of rights and good faith, may be seen as limits to the binding force
of contract (lex contractus) softening the original rigidity of classical contract
law, and supporting a contextual approach to contract (Andersen 1988,
301),% may support some courts in providing an interpretation and enforce-
ment of such clauses aimed at preventing opportunistic behaviors in the per-
formance of the clause, prohibiting a party from taking advantage of the par-
ticular circumstances of the specific case.

3. Construction and performance of Russian roulette clauses under
US law

In the light of the discussion in the previous paragraph, it is easy to under-
stand how the inconsistencies and vagaries in the approach to contract and,
more specifically, in the application of the doctrines of good faith and abuse
of rights, inevitably affect the operation of Russian roulette clauses in the US
system. It is therefore not surprising that decisions pertaining to such clauses
significantly vary from one jurisdiction to another: we can see cases in which
the court rigidly sticks to the letter of the agreement, adopting the classical
approach to contractual interpretation, and cases in which the court imple-
mented an approach very similar to civil law, for instance relying on good
faith.

An illustrative case of the first approach is D’Angelo v. Leone,*® where
the defendant formally declared a deadlock, offered to buy plaintiff’s 50%
share under a Russian roulette clause contained in a shareholder agreement,
and sought summary judgment enforcing such deadlock provision after re-
jection of the offer and defendant’s rejection of plaintiff’s counteroffer to
buy defendant’s share: the claimant asked the court to find that the exercise
of the Russian roulette clause was invalid on the basis that it was used to
exploit the relative financial weakness of the plaintiff. However, the court
held that this was irrelevant to the interpretation and operation of the clause,
and sticking to the strict letter of the contract - z.e., to the formal expression

%> «The purpose of this good faith doctrine is to accommodate properly the competing
interests of the parties when a contract is enforced ... The doctrine accounts for many
cases in which courts have, or should have, declined to enforce an express contractual
condition».

’¢No. 2005/09815, 2007 BL 241725, at *7 (N.Y. Sup. Ct. Feb. 13, 2007).
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of the parties’” will (voluntas) —, decided that «the parties did not negotiate
terms to protect the less wealthy shareholder, and the court cannot now sup-
ply them»: the buy-sell deadlock provision was upheld, despite wealth dif-
ferences.

A similar result was reached in Denn v. Anderson, where the court care-
fully circumscribed the application of the duty of good faith in contract per-
formance. Denn and Anderson were partners in a printing franchise and
Denn was leasing a building to Anderson. After some years the business re-
lationship between the two deteriorated to the point where they could no
longer agree on major business decisions. Denn invoked the Russian roulette
clause contained in their shareholder agreement and, at the same time, in-
sisted on raising the rent. Anderson brought litigation and argued that he
could not afford both the increase in rent and reacting to the use of the Rus-
sian roulette clause, and that Denn was taking advantage of this situation in
order to prevail in the buy-sell mechanism. The court found for Denn, refus-
ing to assess the behavior of Denn under a general duty of good faith; in-
stead, the court held that each contract — the lease agreement and the share-
holder agreement — had been lawfully enforced by Denn, that he was allowed
to rise the rent for his own financial benefit, and that he was not required to
treat Anderson as a favored tenant. In short, the court considered the two
contracts to be separate and the duty of good faith not to be seen as a general
duty extensively applicable to the entire business relationship, but as specif-
ically pertaining to each agreement separately: «the law does not allow a
court to find a duty [of good faith] arising from ‘the totality of circum-
stances’. The law requires a court to point out the specific contractual obli-
gation that gave rise to the supposed duty of good faith».

Taking a step back from specific cases, it is worth noting that this ap-
proach is justified not only by the literal interpretation of the agreement pur-
suant to the classical approach to contractual interpretation, but also by the
fact that, when it comes to the performance of a contract, one of the main
pillars of traditional contract law, still critical in the US law system, is the
bargaining principle. This principle entails that «in the absence of a tradi-
tional defense relating to the quality of consent, bargain promises should be
enforced to their full extent» (Eisenberg 1982, 741), with the effect that «our
courts are not concerned with the equivalence of the consideration given for
a promise» (Dazell 1942, 244). And this is particularly true when it comes to
sophisticated, professional parties who, in the eyes of the court, are expected
to be capable of looking out for their own interests and to bear the conse-
quences of their volitional and conscious choices when negotiating and
agreeing to a Russian roulette clause.

Different results were reached by courts adopting a less formalistic, more
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contextual approach, more similar to civil law, where good faith and abuse
of rights play a more prominent role. Applying such approach to contract
and such doctrines, some courts showed more flexibility in interpreting and
determining the legal effects of the Russian roulette clauses.

In Johnson v. Buck,?” the court held that partners in a partnership busi-
ness are bound by a mutual duty of good faith, from which stems «an abso-
lute duty of full disclosure of all material facts and information to the buying
partner [that] is imposed upon the selling partner». Therefore, in enforcing
a buy-sell provision, the subsequent sale «will be sustained only when it is
made in good faith, for a fair consideration and on a full and complete dis-
closure of all information as to value».

Similarly, in Larken Minnesota, Inc. v. Wray,?® the court discards the lit-
eral interpretation of an anti-deadlock provision contained in a partnership
agreement, opting for a less rigid, wider construction. Indeed, in the eyes of
the court, the literal interpretation (suggested by the defendant) would allow
a party who sought to evade its obligations under the partnership agreement
to «completely thwart» the bidding process envisaged in the provision, sub-
stantially undermining and frustrating its purpose. And the court explains
this choice in the light of the fact that the wider interpretation is not a «judi-
cial rewriting of the partnership agreements» as argued by the defendant,
but a necessity to prevent the possibility of abuse by the strongest party.

We can say that the modern contract law approach adopted in Johnson
and Larken is the application of good faith as a general rule requiring «the
cooperation of one party where it was necessary in order that the other might
secure the expected benefits of the contract» (Farnsworth 1963, 672); from
this perspective, like in civil law systems, good faith is seen as a principle that
sets an objective standard of fairness and reasonableness in interpreting and
performing the contract, allowing the judge to go beyond the literal meaning
of the language of the clause, in order to properly respond to opportunistic
behavior (Muris 1981, 553). % This vision of contractual interpretation under
good faith leads to the prohibition of abuse of rights that, in performing the
contract, translates into the refusal to give literal application to contractual
language where such literal application would allow for a malicious action.

This short survey of cases confirms that, in the US legal system, the formal
validity of Russian roulette clauses, in their various forms, is not in question,
but their interpretation, construction and enforcement greatly vary depending

37540 S.W.2d 393 (Tex. Civ. App. 1976)
38881 F. Supp. 1413 (D.Minn. 1995), affd, 89 F.3d 841 (8th Cir. 1996).

*% «Reliance on good faith is a common response to opportunistic behavior, thus in-
fusing the good faith concept with more unity than has commonly been acknowledged».
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on the approach to contractual interpretation chosen by the court, 7.e. on
how the court applies the doctrines of good faith and of prohibition of abuse
of rights. Therefore, it is the application of such doctrines that draws the line
between lawful and unlawful behaviors but, these being doctrines of uncer-
tain definition, where that line will be drawn is often unpredictable.

4. Construction and performance of Russian roulette clauses in
civil law systems

Just as in the US legal system, Russian roulette clauses are generally consid-
ered valid in European civil law systems, where they are largely treated as
presumptively fair. Over the years, courts throughout Europe have held as
lawful and valid contractual provisions in anticipation of deadlock situations
drafted in different forms: under Austrian law (Vienna Court of Appeal, 20™
April 2009),4 the Court of appeal of Vienna approved the inclusion of a
«deadlock clause» in the articles of association of a close corporation and the
entry of these articles into the commercial register. In Italy the Corte di Cas-
sazione recently considered the Russian roulette clause as a lawful manifes-
tation of freedom of contract and of parties’ autonomy in negotiating a part-
nership agreement (Cass., 25" July 2023, No. 22375). Likewise, in France
(where exit provisions are called clause d’offre alternative or clause de sortie
alternative), Russian roulette clauses are seen as an exit procedure voluntarily
agreed to by the contracting parties and therefore perfectly valid (Court of
appeal of Paris, 15" December 2006; Cass. Com., 28" April 2009, No. 08-
13.044; Cass. Com., 20 September 2011, No. 10-27.186), and in Spain the
cldusulas de duelo are seen as an application of art. 28 of the Ley de Sociedades
the Capital, under which the deed of incorporation and by-laws of a company
may also include any agreements or terms that the founding partners or
shareholders deem suitable, provided that they are neither unlawful nor
breach the principles applicable to the type of company involved (Del Pozo
2017, 205).

In Germany, traditionally Russian roulette clauses were considered inva-
lid because they were contrary to public policy. However, in 2013, the Ober-
landesgericht Niirnberg (Niirnberg Higher Regional Court) held that these
clauses are not invalid per se, and shall be considered valid when justified by
an objective need of breaking up possible deadlock situations, such as where
there are two shareholders with a 50:50 shareholding in the company (Ober-
landesgericht Niirnberg, Case No. 12U 49/13, 20 December 2013).

4 GesRZ 2009, 376: OLG Wien 20.4.2009, 28 R 53/09h.
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This last case is particularly interesting because it is representative of the
approach widely adopted by European courts when dealing with anti-dead-
lock provisions. Since the clause serves the legitimate interest of resolving
deadlocks situations among shareholders with the same level of interest, the
intervention of the judge is justified only in case of abuse: when the strongest
shareholder, leveraging its greater financial resources, uses the clause as a
tool to exclude the less wealthy shareholder that is not able to make a coun-
teroffer. This means that the German court sets the boundaries of the inter-
pretation and enforcement of the clause by applying the doctrine of prohi-
bition of abuse of rights.

Indeed, unlike in the US legal system, in Europe the abuse of rights doc-
trine is, together with the good faith principle, well established and often
used as an adjustment mechanism for preventing and correcting behaviors
that are not necessarily contrary to the agreement’s explicit terms, but con-
stitute opportunistic actions. In other words, from the contractual interpre-
tation perspective, these two doctrines allow courts to go beyond the strict
meaning of the clause — and of the lex contractus per se —, sanctioning oppor-
tunistic behaviors that otherwise would be legal under a literal interpretation
of the clause.

Certainly, the good faith principle is widely used in all civil law countries,
so that most civil codes have one or more general good faith provisions. For
instance, in Germany, Switzerland, Turkey, France, Italy, Spain and the
Netherlands, and in most of the Civil Codes in continental Europe, good
faith is explicitly required in contractual performance. This is carried
through into the Principles of European Contract Law as well as into the
Draft Common Frame of Reference, which are ultimately intended to apply
as general rules of contract law on the Continent. Moreover, at the interna-
tional level, we can say that the civil law approach to good faith has found its
way into the United Nations Convention on Contracts for the International
Sale of Goods (the so-called Vienna Convention) and into the Unidroit Prin-
ciples.

Similarly, the neighboring principle of prohibition of abuse of rights is an
enduring element of the civil law. It is a principle that exists in a large num-
ber of civil law legal systems, and in many of them is not just left to case law
but is codified (in Switzerland, Germany, Italy, Austria, Spain, Greece, Lux-
emburg, Netherlands) and generally has a wide reach (Byers 2002, 391).

It is then easy to see how, in Europe, the interpretation and enforcement
of Russian roulette clauses is deeply affected by this backdrop. The full anal-
ysis of good faith and abuse of rights in Europe is beyond the scope of this
paper. Indeed, such analysis may be of limited utility considering that the
scope, shape and content of these doctrines varies among states. (Even
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within the same state, courts interpret and enforce good faith and abuse of
rights with different shades and nuances, making it difficult to identify a fi-
nal, coherent definition of these two doctrines (in the legal literature, their
content is usually defined by means of concepts of equal generality). How-
ever, notwithstanding this variety of approaches, it is clear that when consid-
ering continental Europe in general, courts are generally more willing than
US courts to interpret Russian roulette clauses through the lens of the doc-
trines of good faith and prohibition of abuse of rights which, despite their
own nuances, are generally considered as solid, well-established doctrines.
Indeed, even if the definitions and the boundaries of these two doctrines are
not universal and are, to some extent, nebulous, the general principle ac-
cording to which these two doctrines empower the judge to limit opportun-
istic behaviors is well established.

Thus, we can say that these doctrines work as a kind of “safety valve” to
which judges may turn to correct the possible opportunistic behaviors of the
parties in performing the clause, prohibiting those conducts that formally do
not collide with the language of the clause but substantially consist in one
party taking advantage of the particular circumstances of the specific case. If
on the one hand the open-ended nature of good faith and abuse of rights
prevents us from having a clear definition of these two doctrines, on the
other hand their flexible nature is their strength, since opportunism may take
many different forms and new ones may be invented continually by abusive
parties. A legal system needs an open-ended arsenal of responses to it, be-
cause it is impossible to develop specific rules for every situation where rights
are exercised abusively and/or in bad faith.

This means that in Europe, despite the differences among states, there is
a generally shared idea of good faith and prohibition of abuse of rights that
supports the well-established principle that the judge shall intervene to pre-
vent opportunistic behavior in performing Russian roulette clauses. Con-
versely, in the US, these two doctrines are not understood the same way in
every jurisdiction and by every court, with the result that courts are more
cautious and, in some jurisdictions, refuse to intervene in the performance
of the clause, preferring to stick to its literal meaning.

5. Are common and civil law really poles apart on the Russian rou-
lette clause?

We have seen how the difference between the common and civil law ap-
proach to Russian roulette clauses does not lie in the clause per se, but in the
judge’s ability to intervene in the interpretation and performance of the
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clause depending on the vision of good faith and prohibition of abuse of
right adopted in each jurisdiction. More specifically, the different results in
enforcing the clause that we see in the US and in Europe depends on the
power of the judge to limit the behaviors of the parties, and this power turns
on how good faith and prohibition of abuse of rights are considered in each
legal system and are used to draw the line that marks the boundary of op-
portunism and unlawfulness.

It would appear that the good faith and abuse of rights doctrines in civil
law systems permit the judge to interfere with or even overrule the parties’
autonomy (as expressed in the plain language of the contract, the so called
lex contractus), allowing the court to interpret and enforce the clause beyond
its language and its literal meaning, constituting an important caveat to the
freedom of contract. From the common law perspective, this approach might
be viewed as a judicial rewriting of the agreements, in circumstances where
the US traditional approach apparently seems more respectful of the will of
the parties (voluntas) as expressed in the clause.

However, this is likely to be an oversimplification. Indeed, in invoking a
Russian roulette clause, as case law shows, is unfortunately largely an illusion
at best the opinion that «the possibility that the person naming the price can
be forced either to buy or sell keeps the first mover honest» (Shilkoff inc. v
Third Ave. Corp):*! certainly, this is true only in a world where there are no
information asymmetries or disparities in resources. And this is recognized
also in common law, so much so that notions of good faith and abuse of
rights have not been confined to civil law countries: as we have seen, albeit
to varying degrees, out of willingness to correct the possible opportunistic
behaviors of the parties in performing the clause, these doctrines have also
been acknowledged in common law jurisdictions, where they are often in-
voked by parties involved in disputes, and sometimes recognized by the
courts, depending on the jurisdiction.

In the light of this, insofar as the intervention of the courts aims simply
at curbing overreaching and opportunistic behaviors by a party that enjoys
disproportionate power, leveraging its greater financial resources or exploit-
ing information asymmetries, such intervention is not an overruling of par-
ties’ contractual autonomy, but rather enables that autonomy, allowing the
Russian roulette clause to properly function and accomplishing its aim: the
quick, cost-effective, resolution of business deadlock scenarios and the exit
of one of the joint owners in a simple, balanced, and fair manner, curbing
the opportunism that would thwart this objective and, therefore, the original
intent of the parties. After all, the concept of the duty of good faith is nothing

#1299 A.D. 2d 253 (2002).
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more than «a stab at approximating the terms the parties would have nego-
tiated had they foreseen the circumstances that have given rise to their dis-
pute». ¥

In other words, if we assume that the voluntas of the parties in drafting
a Russian roulette clause is the resolution of business deadlock scenarios in
a fair, non-opportunistic and cost-efficient manner, then the use of good
faith and abuse of rights to correct behaviors that are against such intent is
not overriding the intention of the parties, but is protecting and achieving
this intention and, ultimately, preventing market failure. Indeed, from a
law and economics perspective, we can say that bad faith and opportunistic
behavior increase transaction costs, reduce the net gain from the contract
and allow one party to achieve unfair advantages, whereas precluding the
wrongful exploitation of business exigencies to obtain disproportionate
gains bolsters the freedom to contract and the proper functioning of the
system.

In the end, the problem of the interpretation and implementation of the
Russian roulette clause is just a specific variation of «the first great problem of
contract law», that is «what kinds of promises the law should enforce. This
problem, however, is tightly linked with another: the extent to which a certain
kind of promise should be enforced. Indeed, on a deep level the two problems
are virtually inseparable. The proposition that promises made as part of a bar-
gain ought to be enforced is relatively straightforward; the real question is to
what extent» (Eisenberg 1982, 798).
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Chapter 18

LIMITS TO THE WILL OF A PARTY,
BETWEEN ARBITRARINESS AND
POTESTATIVITY: THE CASE OF THE RUSSIAN
ROULETTE CLAUSE

Martina D’Onofrio

ABSTRACT: This essay explores the limits of parties’ will in contractual integra-
tion when one party is granted the power to determine an essential term of the
agreement. While ltalian law regulates third-party determinations, it does not
expressly address cases where such power is conferred on a contracting party.
The analysis is prompted by the Italian Supreme Court’s recent ruling on the
Russian roulette clause, which allows one shareholder to set a price for shares,
leaving the other to accept or reverse the transaction. The decision upheld the
clause’s validity, highlighting its structural reciprocity. The paper considers
broader legal principles and comparative insights, particularly from German
law, to define the boundaries of party’s discretion in contract integration.

KEYWORDS: Will — Discretion — Potestative Condition — Arbitration —
Contractual integration.

SUMMARY: 1. The boundaries of arbitrariness: The case of the Russian roulette
clause. — 2. Doubts with regard of the mere potestativity of the clause. — 3. Ad-
missibility and limits of party arbitrage. — 4. The Russian roulette clause between
voluntas and arbitrariness. — References.

1. The boundaries of arbitrariness: The case of the Russian roulette
clause

Within Italian legal system there are several cases in which one of the ele-
ments of the contract is left to the will of only one party.

In such cases, the need felt by the Italian lawmaker is to delineate the
boundaries within which such will has room to express itself: this need is
indeed underlying, for example, the regulation of the merely potestative con-
dition, as well as arbitrability. Some doubts, however, creep in between the
meshes of the normative dictate, and it is worth reflecting on them in these
pages.

In order to address these issues, it seems very useful to start from a con-
crete case that originates from a corporate law matter, but brings to the
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interpretet’s attention a large number of private law problems (on the in-
terpenetration that characterises civil and commercial law, Delle Monache
2012, 489 ff.; Mazzamuto 2019, 1205 ff.).

In July 2023, the Court of Cassation was called upon to assess the legiti-
macy of the so-called Russian roulette clause, 7.¢e., a clause — widespread
mostly in Anglo-Saxon countries! — intended to resolve deadlock situations
in which companies composed of only two partners with equal shareholdings
might find themselves (Cass., 25® July 2023, No. 22375, in Societd, 2023,
1207 ff.). According to the Russian roulette clause, upon the occurrence of a
situation of impossibility to take decisions because of the irreconcilable disa-
greement between the two partners, the continuation of which would poten-
tially lead to the dissolution of the company due to the impossibility of achiev-
ing the purpose, one of the two has the right to make an option to the other to
purchase his share at a price determined by him, while the offeree has the op-
tion either to accept the proposal and thus sell his shareholding, or to reverse
the situation and decide to purchase, at the same price, the other’s share.

In this way, the partner who buys the other’s shares will remain the sole
head of the company, ensuring its continuation, while the one who sells the
shares will leave the company (Cotillo 2023, 309 ff.; de Luca 2022, 863 ff.;
Schneider, Fleischer 2010, 2713 ff.).

Over time, such an agreement has become so widespread that nowadays
it has also entered into practice in Italian legal system. As noted by the Su-
preme Judges, common is in fact the phenomenon known in doctrine by the
expression contratto alieno (alien contract), which is found when the agree-
ment is drafted on the basis of models containing clauses deriving from other
legal systems, mostly common law, whose compatibility with the principles
of Italian legal system must generally be verified (De Nova 2008).

The essential features of the structure of this clause are represented by
the full discretion in determining the sale or purchase price on the part of
the partner activating the mechanism (unless, as a precautionary measure,
the parties crystallise in the contract parameters for determining the price of
the shareholding), and by the counterparty’s entitlement to the right to
choose whether to purchase the shares of the other, or — under the same
conditions — to sell to the latter its own (about potestative rights, see Messina
1906). As mentioned above, according to its decision, one party will cease to
be a partner, while the other will remain a sole partner.

This mechanism has given rise to a number of doubts as to its compati-
bility with various continental legal experiences: indeed, German, Austrian
and French courts have already pronounced on this point, and have

!See Castronovo, in this volume, particularly 339 ff.
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established the legitimacy of the clause, at least under ordinary conditions,
but admitting that it can, in situations of economic imbalance, lead to abuse.

2. Doubts with regard of the mere potestativity of the clause

In light of the broad space that the Russian roulette clause leaves to the arbi-
trariness of a party, doubts have been raised as to its compatibility with Italian
legal system with reference to the nullity sanctioned by art. 1355 of the Italian
Civil Code: it could be hypothesised that the clause incurs a violation of that
provision to the extent that it leaves to the free and unquestionable will of a
party the power to determine a purchase or sale price of the share.

In this regard, however, there is no unambiguous criterion for determin-
ing the cases in which potestativity results in mere (and not allowed) potesta-
tivity.

In case law the notion of mere potestativity was always interpreted in a very
restrictive manner, limiting itself to providing for nullity only when the condi-
tion consists in a voluntary act, the performance or omission of which does not
depend on serious and appreciable motives, but rather on the arbitrariness of
the party, unconstrained by any rational assessment of convenience (Cass. 18
May 2020, No. 9047).

Another opinion links the distinction between potestativity and mere
potestativity to the presence or absence of criteria controllable by the other
party on the basis of which the party must make the assessment on which the
fulfilment of the condition depends (Maiorca 1998, 281 ff.).

Nevertheless, whatever benchmark is used to draw the borders of mere
potestativity, this case does not appear to fall within the perimeter of that
notion.

The existence of a willingness to bind on the part of the shareholder who
has the power to trigger the clause and fix the price is certainly not question-
able. Nor could it be held that no appreciable interests are involved in the
determination of the price.

As to the presence of verifiable criteria, the matter becomes more com-
plicated: in the case of the Russian roulette clause, very often the determina-
tion is not made on the basis of objective, pre-established criteria. Mere
potestativity may, however, be denied insofar as the decision taken by the
offeror is closely linked to rational and economic evaluations, which must
take into account the fact that the choice whether to buy or sell the share-
holding falls to the other shareholder, so that it is the offeree who decrees
the final outcome of the procedure initiated by the exercise of the clause,
whereas the role of the person who initiated it is limited to setting the price.
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Criticisms are, however, also raised on this last point, insofar as the legit-
imacy of the choice to give one of the parties to the contract the power to
determine the purchase or sale price in the absence of pre-established criteria
is not accepted. But on this point it seems worthwhile to devote an in-depth
examination to the issue of party arbitrage (relates the discipline of the
merely potestative condition and the arbitrage provisions Marchetti 2022,
153 ff.).

3. Admissibility and limits of party arbitrage

As can be deduced from the above reconstruction of the legal structure of
the Russian roulette clause, it delegates to one of the partners the determi-
nation of the price of the shares to be sold or purchased: this is clearly a case
of arbitrage by one party (Ascarelli 1952, 205 ff.; Zuddas 1992; Gabrielli
2001, 291 ff.; Barenghi 2005; Gallo 2019, 1 ff.).

Arbitrage is expressly regulated by art. 1349 of the Italian Civil Code only
with respect to the cases in which the integration of the contract is entrusted
to a third party. In such cases, the Italian Civil Code distinguishes between
arbitrium boni viri and arbitrium merum: in the former, the arbitrator is
called upon to act in accordance with equitable discretion, whereas the latter
case occurs when the parties expressly leave the determination of the subject
matter of the contract to the mere will of the third party. The two cases also
differ in terms of remedies, since in the latter situation the arbitrator’s deci-
sion may be challenged only in case of bad faith, whereas if the arbitrage is
based on equitable discretion, the judge’s evaluation extends to cases of man-
ifestly unfair or erroneous determination.

However, the legislature does not provide for the admissibility of the case
that one of the parties acts as arbitrator and thus determines the subject mat-
ter of the performance under the contract.

The silence of the law in this regard should not, however, lead to the con-
clusion that such a possibility should be excluded: the fact that the Italian
Civil Code only regulates the delegation of the determination of the subject
matter of the contract to a third party does not seem to preclude the validity
of various mechanisms for supplementing the elements of the contract when
the parties themselves agree to that effect (Barenghi 2005, 156).

Although party arbitrage represents a case that interpreters have always
viewed with suspicion, since it is a case in which the choice made is by defi-
nition partial, oriented towards the interest of the party making it and there-
fore potentially detrimental to the other party, doctrine and jurisprudence
have long paved the way for the admissibility of this hypothesis, however not
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without limits (Roppo 2011, 337). Indeed, it is held that to be valid the clause
providing for arbitrage by one party must outline the objective criteria it
should follow in determining the price, so as to safeguard the other party
from the danger of abuse. In essence, the majority of interpreters accepts
arbitrage subject to equitable discretion, while they censure the submission
to mere arbitrariness (Gallo 2019, 7).

The tendency to allow party arbitrage, albeit within certain limits, is also
found more generally at the level of European private law, so much so that
some States have codified this rule: sometimes the boundaries within which
arbitrariness finds room are fixed ex ante, while in other cases the rule
simply imposes the criterion of reasonableness, but gives the judge a more
penetrating subsequent control.

Examples of provisions that establish only the necessary preponderance
of the criterion of reasonableness, while leaving the subsequent control to
the judge, are to be found in art. II. 9:105 of the Draft common frame of
reference, which provides for the substitution of the party’s determination
when it is «grossly unreasonable», or in § 315 of German Civil Code (BGB),
which leaves the judge to make a fairness judgment on the same (Dalbosco
1987, 321 ff.).

In order to understand whether the Russian roulette clause is admissible
in Italian legal system, it therefore seems necessary to ask whether it repre-
sents arbitrium boni viri or mere arbitrariness, since, in the latter case, it
would be necessary to address the doubts raised by interpreters concerning
party arbitrage in order to affirm the validity of the clause.

As mentioned above, an element that characterises this clause is precisely
the possible absence of the provision of a minimum value that the sharehold-
ing must have, or of other parameters on which the party deciding to make
use of the clause should rely in order to determine the purchase or sale price.

Nonetheless, the basis for the admissibility of this agreement has been
traced by case law to the mechanism provided for by the structure of the
clause itself, since the party that is subject to the determination of the price
is in any event vested with the potestative right to choose between the pur-
chase and sale of the shares. Thus, the other shareholder — at the time of
the formulation of the proposal — is in a situation of uncertainty with re-
spect to the other party’s decision whether to buy or sell. It would be pre-
cisely the necessary ignorance as to the counterparty’s future choice that
would act as an ‘antidote’ against making disproportionate determinations
and ensure that the price set more or less reflects the market price, or, if
not, allow the counterparty to profit from the off-market price decided by
the offeror.

Consider, moreover, that in other jurisdictions, too, it was precisely the
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provision of ‘checks & balances’ that led to rulings on the legitimacy of the
clause (e.g. OLG Niirnberg 20™ December 2013, No. 12 U 49/13).

In fact, the circumstance that the party called upon to fix the price to be
proposed must take into account multiple factors in its determination does
not detract from the fact that he or she is free to follow non-objective criteria
as well: it is not obvious that he or she will base himself exclusively on the
market value; on the contrary, purely subjective reasoning could come into
play, such as the interest in continuing the business activity, or the opposite
interest in disposing of one’s share to leave the reins to the other partner. On
the basis of such considerations, the party exercising the clause is free to
determine a price that deviates even significantly from the market value.

On the one hand, it could therefore be argued that its arbitrariness is not
necessarily based on equitable discretion, but, on the other hand, it does not
appear to be possible to consider that the choice is left to mere capricious-
ness either: the arbitrator’s arbitrariness comes into play, since he or she is
free not to rely on objective and controllable criteria; nevertheless, in the
determination, he or she is called upon to weigh the amount to be indicated
according to his or her own subjective assessment, in the knowledge that his
or hers choice will influence the other party’s behaviour. And, as already
emphasised, it is precisely the potestative right that the clause attributes to
the latter that acts as a counterbalance with respect to the remittance of the
determination of the price to the free will of the offeror.

The Court’s decision to admit Russian roulette, even though it does not
provide that objective criteria constrain the party’s arbitrariness, can be bet-
ter understood if, instead of providing a binary reading of the opposition
between arbitrium boni viri and arbitrium merum, it distinguishes between
three different degrees of freedom of arbitrariness, which can be more clearly
understood by recalling the reflections just made with regard to the mere
potestativity of the condition.

Indeed, the set of arbitrage hypotheses free from objective criteria ap-
pears to be broader than the circle of cases that would be null and void if the
parameter used to identify the mere potestativity of the condition were to be
used with respect to party arbitrage.

In the latter case, as already anticipated, a restrictive interpretation of the
case law prevails, so that the cases of nullity are limited to cases in which the
fulfilment of the condition is left to the mere and irrational capriciousness of
one of the parties, in the absence of other values or interests worthy of pro-
tection to be taken into consideration.

There are, however, a number of situations in which the arbitrating
party’s decision is not subject to pre-established objective criteria, but nei-
ther is it unconstrained by any criterion nor left to its mere capriciousness:
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these are hypotheses in which the party’s will is nevertheless guided by the
logic of the economic transaction entered into.

The three levels of arbitrariness could thus be classified according to the
narrowness of the criteria by which the will is bound: equitable discretion,
where in the determination the arbitrator is subject to compliance with ob-
jective parameters; free discretion, where the arbitrator is also authorised to
rely on subjective criteria for the decision, which take into account his own
interest, but this arbitrariness is nevertheless limited by other elements in the
economy of the operation; and, finally, the mere arbitrariness, unconstrained
by any constraint, which — in accordance with the prevailing orientation on
the subject of merely potestative conditions — comes into play when the de-
termination is left entirely to the capriciousness of the person in charge.

In this regard, a reading of the above-mentioned § 315 BGB suggests fur-
ther thoughts: there, the German legislator provides that, if nothing is spec-
ified, the determination of the party is to be understood as being left to the
equitable discretion (Bestinmung nach billigen: Ermessen), thereby implic-
itly admitting that — provided this is expressly stated — also the submission
to the mere will of the party is permitted (Medicus, Lorenz 2015, 90).

It is precisely in German doctrine that a categorisation is widespread that
mirrors the one we have just attempted to outline. German interpreters dis-
tinguish between bzlliges Ermessen, which corresponds to our equitable dis-
cretion, freies Ermessen, i.e. sole discretion and, finally, frezes Belieben, which
literally should translate as mere arbitrariness, but whose contours would not
correspond in full with those of the notion of mere arbitrariness under art.
1349 of the Italian Civil Code, enclosing instead a narrower circle of cases,
in which there is a total absence of parameters guiding the determination,
left entirely to the mere will of one party (Lieder, Meyer 2023, 9 ff.).

The possibility of configuring these three degrees of arbitrariness also in
our legal system emerges from a reading of art. 1349 of the Italian Civil Code
on the subject of arbitrage that is in continuity with the precept in art. 1355
of the Italian Civil Code on the merely potestative condition.

In fact, the rationale of the two rules, which are also close in terms of their
location in the Code, seems to be homogeneous: what is to be avoided is that
one party holds the entire contractual balance in its hands and is thus given
the power to determine the fate of the bond on the basis of its own will, in the
absence of any criteria aimed at guiding the choices of the party (Marchetti
2022, 153 ff.; Barenghi 2005, 146).

In the above context, the aforementioned doctrinal and jurisprudential
elaboration, which reads the prohibition in art. 1355 of the Civil Code in a
very restrictive manner, seems to allow the identification of a sub-category
of cases in which mere arbitrariness — in principle permitted under art. 1349
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of the Civil Code — results in mere caprice, in mere potestativity, thus falling,
when the arbitrator is one of the parties, within the spectrum of nullity im-
posed by art. 1355. Thus, when the arbitrator is one of the parties, it falls
within the scope of the nullity imposed by art. 1355 of the Italian Civil Code.

Arbitrage by the party, as well as arbitrage by the third party, would
therefore seem to be admissible, even if left to mere arbitrariness. However,
since in the case of party arbitrage additional factors come into play with
respect to the case where it is an outsider who must supplement the contrac-
tual content, the limit of mere arbitrability, governed by the law on condi-
tions and narrowly interpreted by case law, applies.

Naturally, if the determination is entrusted to the mere arbitrariness of
one of the parties, the ex post judicial review provided for by art. 1349 of the
Italian Civil Code remains possible, which allows the arbitrator’s decision to
be censured if the latter’s wilfulness emerges.

Accepting the reconstruction just proposed, it therefore appears that
Russian roulette clause, as also affirmed by the Court of Cassation in the
decision from which it took its cue, overcomes any objection of legitimacy,
at least in ordinary situations.

The ascertainment of legitimacy of the clause in ordinary cases does not
exclude the possibility that there may be cases in which the exercise of the
clause actually results in an abuse of right (about abuse of right in the Italian
legal system, see above all Rescigno 1965, 205 ff.).

Moreover, the very notion of abuse of rights presupposes the exercise of
a right that would be per se lawful, but in a manner that is misleading with
respect to the purposes for which it was intended.

In the present case, if the Russian roulette clause is to be considered wor-
thy of protection insofar as it is useful to avoid the dissolution of the com-
pany in deadlock situations that cannot otherwise be resolved, in practice
there may be cases in which the clause is used to force the other partner to
resign from the company with unfavourable terms.

Consider, for example, the case where a large imbalance of economic
strength arises between the two partners during the life of the company, such
that one of them is in such difficulty that he is totally unable to purchase the
other’s shares, and the financially stronger partner wilfully creates an im-
passe by not cooperating with the other party and avoiding any compromise
with respect to decisions concerning the management of the company. The
‘strong’ partner could at this point activate the Russian roulette clause and
propose the purchase of the other’s shares at a price well below their value,
knowing that the latter would not in fact have the economic possibility of
reversing the proposal and purchasing the other’s shares.

In such a case, it is clear that the mechanism envisaged by the clause,



Limits to the will of a party, between arbitrariness and potestativity 367

which makes it worthy of protection, would be altered: in effect, the ‘weak’
shareholder would only be the holder on paper of a potestative right to
choose between the purchase and sale of the shares, but in reality, he would
find himself in a position of mere subjection to the conditions dictated by
the other shareholder.

It seems appropriate to consider that in such cases the economically dis-
advantaged shareholder should be provided with remedies to address the
described abuse.

An effective means would appear to be the granting of the exceptio doli
generalis, which — if raised by the weaker partner, who is in a position of
subjection — would make it possible to paralyse the exercise of the clause by
the prevaricating partner (with regard to exceptio doli generalis see Portale
2007, 155 ff.; Ranieri 1991, 311 ff.; dalla Massara 2023, 2917 ff.).

However, someone in the doctrine limits the use of this instrument only
to cases in which not only is there an exploitation of an unbalanced situation
of the other partner, but it is also found that the intention to harm the latter
is the only purpose that prompted the offeror to activate the clause.

On closer inspection, this limitation seems to excessively reduce the range
of action of this remedy, which has instead become widespread in its appli-
cation in case law (as well as in doctrinal elaboration) regardless of an inves-
tigation verifying the exclusivity of the so-called animus nocends; what has
instead been given greater emphasis is the violation of the obligations of fair-
ness and good faith, which are also found in the mere exploitation of the
detrimental position of the other party (about violation of good faith, see
Piraino 2015, 431 ff.).

In addition to the exceptio doli generalis, one could hypothesise the inva-
lidity of the negative resolution giving rise to the deadlock situation. This
remedy is in fact recognised by jurisprudence in cases where the decision of
the shareholders’ meeting — although formally legitimate — conflicts with the
obligation of good faith and has led to a deviation from the pursuit of the
company’s interest.

Jurisprudence has addressed this issue in company law, in particular with
regard to the species of abuse of rights represented by the vice of abuse of
majority, which has been taken into consideration for the annulment of res-
olutions on several occasions: when the decision voted by the majority share-
holders finds no justification in the company’s interest, or when it has the
sole fraudulent purpose of damaging the interests of the other shareholders,
or is preordained to unjustifiably benefit the majority shareholders to the
detriment of the minority shareholders (the judgment that paved the way for
the abuse of majority is Cass., 26 October 1995, No. 11151).

The possible configurability of abuse of rights in pathological cases of use
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of the Russian roulette clause is also recognised by German jurisprudence in
a judgment of the Nuremberg Court of Appeal, which nevertheless reaffirms
the legitimacy of the clause in ordinary cases. On this point, the German
courts consider it more appropriate to carry out a subsequent check on the
possible abusive exercise of the clause, rather than considering it null and
void at all, since under ordinary conditions it does not appear to conflict with
mandatory rules (OLG Niirnberg 20 December 2013, No. 12 U 49/13. In
the German legal literature, see also Valdini, Koch 2016, 179 ff.; Schroeder,
Welpot 2014, 615).

4. The Russian roulette clause between voluntas and arbitrariness

As a result of the foregoing, the subject of the Russian roulette clause has
proven to be fertile ground for wide-ranging reflections on a number of top-
ics such as the mere potestativity of the condition and the different degrees
of arbitrariness to which the determination of the subject matter of the con-
tract may be referred.

In particular, a conjoint reading of the rules on purely potestative condi-
tions and arbitrability has made it possible to identify a range of cases in
which the will of the party called upon to determine a contractual element is
not bound by objective parameters, but neither is it unbound by any crite-
rion. It is precisely in this space, which in German law is qualified as the
sphere of freies Ermessen, that the agreement under consideration appears
to be located.

Indeed, the peculiar mechanism envisaged by the clause, which, as a
counterbalance to the right of a party to determine the price, attributes to
the counterparty the potestative right to choose whether to sell or to pur-
chase at that price, allows the Russian roulette clause to be placed within the
set of cases that attribute to a party a level of arbitrariness that is intermediate
between equitable discretion and mere arbitrariness: a free discretion, which
allows the party charged with making the determination to avail itself not
only of objective parameters, but also of its own subjective interests, while
not leaving the choice to the mere capriciousness of the party, since an es-
sential element of the economic transaction acts as a corrective and limit to
the arbitrariness: the counterparty’s potestative right.

This configuration also makes it possible to exclude the mere potestativity
of the offeror’s right to determine the price. Indeed, in his evaluations, the
latter is not disengaged from any criteria. In fact, his judgment is necessarily
guided by the characteristics of the economic transaction: the balancing of the
weights and counterweights in the rights of the two parties provided for by the
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Russian roulette clause guarantees the balance between the parties involved,
at least under physiological conditions.

At the end of the day, therefore, the argumentative path of the Supreme
Court seems worthy of support, which removes any doubts as to the admis-
sibility of the agreement, thus granting this ‘alien’ clause full citizenship in
Italian legal system, thus placing itself in line with the previous decisions of
several courts in other European states, including Germany, Austria and
France.
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