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TAX CONSOLIDATION 

PROCEDURAL TAX LAW AND TAX LITIGATION 

FINAL REMARKS 

***** 

The aim of tax consolidation is to allow parent companies to deduct tax 

losses incurred by subsidiaries. This goal can be achieved in different ways 

and not only through a tax consolidation scheme. Until years 2002 and 

2003, for example, Italian tax law allowed parent companies to deduct 

depreciations of shares and capital losses incurred by vending them. 

Therefore, a sort of “indirect” consolidation was possible at that time under 

these rules.  

On January 1
st
 2004 a wide reform of corporate income tax was enacted (so 

called “IRES”, Imposta sul reddito delle società). The main issue of this tax 

reform was the adoption of participation exemption instead of imputation 

system. As a matter of consequence, the aforementioned deductions were 

greatly limited or curbed at all.  

Companies needed a new regime to take account of subsidiaries’ losses and 

tax consolidation stands for that. Unlike the past, it is an explicit regime that  

enables the holding company to determine a consolidated tax base (but with 

unprecedented limitations under the imputation system). Also, it requires 

high compliance costs.  
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Under the domestic tax consolidation regime, every subsidiary and the 

holding company have to file their own tax returns. Moreover, the holding 

company has to file a consolidated tax return in order to determine the 

global tax base and the relevant global corporate income tax due. The 

holding company has to pay this tax on behalf of the group, which raises the 

question if the first should qualify as a withholding agent. Besides, both the 

holding company and the subsidiaries are responsible if these last ones are 

tax assessed and it is forbidden to take account of tax losses accrued before 

the option for this tax regime. 

The analysis is mainly focused on domestic consolidation,  which had a 

wide application through the past years (unlike the worldwide 

consolidation). Under the domestic regime, a resident holding company or 

anon resident one (with a permanent establishment in Italy) can opt for it 

altogether with chosen resident subsidiaries (not necessarily all of them). 

It was already mentioned that every company has to file its own tax return 

and that the holding company must as well file a consolidated tax return. 

From year 2004 until 2010, the Italian Revenue Agency (Agenzia delle 

Entrate) assessed subsidiaries’ tax returns  through a so called “first stage 

assessment” (accertamento di primo livello) and then the holding 

company’s consolidated tax return through a so called “second stage 

assessment” (accertamento di secondo livello). Such assessments were often 

issued by different offices (anytime the holding company and the assessed 
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subisidiary had their legal seat in different towns or provinces) and it was 

quite difficult in practice to manage them consistently. Besides, in case of 

litigation, these tax assessment often had to be contested before different 

Tax Courts. Many took the view that the Court in charge for the “second 

stage” assessment had to wait until the other proceeding was decided 

(maybe before a Tax Court of Appeal or the Supreme Court). 

This leaky assessment procedure was repealed and a new one entered into 

force on January 1
st
, 2011. Under this new law provision, only the Office in 

charge for the subsidiary is entitled to issue an assessment and to notify it, 

both to the subsidiary and the holding company. Such assessment can be 

settled before that Office or otherwise contested before the competent Tax 

Court, in relation to the Office’s seat.  

This measure solved some of the aforementioned problems, but new ones 

arose as well. An issue is that both companies must be invited by the Office 

if a settlement on taxpayer’s request (accertamento con adesione) is tried, 

but the settlement can be agreed upon also by one only company, with 

binding effects for the other. Despite this, the law provision states that in 

case of litigation before a Tax Court both taxpayers are “necessary parties” 

(litisconsorti necessari). This measure will force the companies to take part 

in the same proceeding and to share its final outcome. 

It must be noted that such procedural treatment it is not necessarily fair. 

Despite the “necessity” so firmly established by law, many ways are given 
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to a taxpayer (usually, the parent company) to agree with the tax Authority, 

settle the dispute and then recover the tax by the other company (usually, 

the subsidiary). There could be cases in which the latter one might have a 

personal interest not to agree to the tax request nor to obey to the other 

company recovery (maybe because of reluctant and well organized 

minorities or because the dissenting company stepped outside the group 

before tax inspection began). In theoretical terms, it could be argued that the 

ability to pay lies in the subsidiary and that the basic facts for corporate 

taxation belong to it only and not to the parent company. In other words,  

the latter is liable and bound by law in relation to another persons’ behaviors 

and ability to pay (and not vice versa).  

These aspects raise relevant issues in relation to pecuniary and criminal  

penalties that could stream from tax infringements. The main issue is that 

the parent company (and its legal representative for criminal concerns) 

should not itself be punished for the infringement of the subsidiary (and its 

legal representatives). Being the parent company is not enough for that and 

the tax Authority has to prove complicity.  

A peculiar issue is the liability of the parent company for “a sum equal to” 

the pecuniary penalty of the subsidiary. It could be argued that this 

provision is aimed at circumventing a legal prohibition to enact a liability 

for the penalty itself. The very notion of “a sum equal to” is rather 

confusing. It must be admitted that being liable for that “sum” is different 
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from being liable for the pecuniary penalty (otherwise, one would have to 

admit that it is in substance a liability for the penalty); on the other hand, the 

liability for “a sum equal to” is not the same as a complicity in the relevant 

infringement. In other words, if the parent company is not (and could not) 

be liable for the penalty and also it is not proven its complicity, then it 

seems that it is objectively liable for “something” completely different.     

All of these findings make clear that an inconsistency exists between the 

requirement for two kinds of tax returns (individual ones and consolidated 

return) and the issue of one only assessment by the Office in charge for the 

subsidiary (only amending its tax return). Changes could be envisaged on 

this respect: one solution could to retain assessable the consolidated returns 

only; another one could be to allow transfer of losses through individual tax 

returns and not to request any consolidated tax return at all.  

At the beginning of this summary another consolidation regime was 

mentioned alongside the domestic one. According to Italian tax law a 

resident holding company is allowed to opt for a so called worldwide tax 

consolidation (consolidato mondiale), including all of its foreign 

subsidiaries in it. It is a peculiar regime: in this case, the holding company 

does not consolidate incomes and tax losses declared by the subsidiaries. 

The parent company instead is requested to determine itself such income (or 

tax loss), by applying the Italian tax law provisions to audited balance sheets 

provided by the foreign subsidiaries. This allows the holding company to 
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determine a global tax base and the relevant tax, as well as the foreign tax 

credit.  The main procedural issue at stake is probably the mandatory ruling 

(interpello) that the parent company is bound to submit to the Italian 

Revenue Agency. It is not clear if a positive answer to this request is a 

condition for adopting this regime (according to Italian tax Authority’s 

guidelines, so called circolari, it shouldn’t). However, this procedure seems 

useless, as it only provides the tax Authority with a description of the 

foreign companies and it does not exempt the parent company from tax 

assessments. The purposes of tax consolidation could be achieved more 

swiftly by resort to another procedure, so called ruling di standard 

internazionale. Under this procedure, the taxpayer and the tax Authority can 

reach and sign an agreement on the correct interpretation of Italian tax law 

provisions. The negotiation of this agreement allows the Agency to develop 

a deeper understanding of the parent company, its subsidiaries and their 

business; besides, the agreement implies definite guarantees against future 

tax assessments.   
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