Market Abuse: a compar ative view between US
system and European System as applied in Italy

(Abstract)

“Insider trading is an attack on the market [...Risirus in
our business culture that must be eradicated”démsirading
“may reduce market liquidity, cause a widening pfeads,
and increase market volatility and also reducer#tarns to
outsiders since they are trading against bettenfermed

insiders”.

Insider trading has long been considered a feattiréhe
world’s financial market, despite the universahdnalization
of it. Criminalization of insider trading have a mb
dimension. Maybe financial market is accustometivi® with
it, but, in spite of this, governments around therld/ are
looking for the best solution to contrast it. Weotnthat in US
system, SEC has introduced criminal penalties fwider
trading and the European Union is working on a MAD23)0
at fiercely insider trading. But, we have to rememithat
European States should not apply exactly the whRol®pean
Union law, but each State implements, in accordamitie its
law, EU directives. But | think that without a wang well
civil liability, no criminal penalties will be en@h. The reason
why a person use illegally inside information t@ade is
money, so just the fear to lose “that” money, araterof that,
could prevent him to be guilty of insider tradign sure that
this is not the universal solution to contrast oreliminate
insider trading in financial markets, but certaifiycould be

the beginning to fight back the issue.



US system, already in 1934, needs to prevent insidding
rules. Iltalian legislature established rules adaiimsider
trading only in 1991. But the problem of insidersusing
information that they obtain by virtue of the spci
relationship that they have with their company & a new
one. It is possible to find references to insideéaking
advantage of their privileged position to dump ovevalued
secutirties on the market in official reports aslyeas the
seventeeth century. But now this problem has humgermsion.
In fact, insider trading in US and insider tradiagd market

manipulation in Europe are problems that must Iheeso

For this reason, European Union issued a directive
establish strong penalties against insiders angrdamote the
harmonization of European States systems. This

harmonization, however, is still very far away.

In Italy insider trading is regulated from TUF (T@sinico
in materia di intermediazione finanziaria). Thisaigivil law,
but the rules about insider trading contain penad a
administrative provisions: this is the first peaully. Then, the
rules do not establish a private action for theestar or the
possibility of a classaction by investors who wiejared by an
insider. Finally, the only one that could be aswal party in
criminal proceedings is the Consob, which is thebdlipu
authority responsible for regulating the Italiancisdies
market. Therefore, Consob may exercise the righdspawers
granted by the Criminal Procedure Code to the Isodied
associations representing the interests injurethbycrime. It
may also intervene as a civil claimant and requastyay of
compensation for the loss occasioned to the irttegf the
market by the crime, damages in an amount to besssd by

the court.



By virtue of the duty to protect the integrity dfet market,
the public authority may claim damages to the didenh and
the compensation will not be allocated to a fundiie market,
but it will be used by Consob for self-financinghi3 is an

other peculiarity.

Also, the TUF establish only penal sanctions and
administrative sanctions, but it not establishal @ability for
insiders. It implements the European Union MAD (NMr
Abuse Directive) directive and therefore followss it

prescription in the rules.

So, three are the conduct that could be insiddirtga i) the
ordinary insider trading; ii) the tipping; iii) theayautage. In
particular, articles 184 and 187-bis TUF estabtes$pectively
a penal sanction and an administrative sanctiomvahgerson,
possessing inside information by virtue of his mership of
the management, administrative or supervisory lsodiean
issuer, his holding in the capital issuer or thereise of his
employment, profession, duties, including publicties; or
position:

“a) buys, sells or carries out other transactianglving,
directly or indirectly, for his own account or ftive account of
a third party, financial instruments using sucloiniation;

b) discloses such information to other outside rtbemal
exercise of his employment, profession, dutiesosition;

c) recommends or induces others, on the basis df su
information, to carry out any of the transactioaterred to in

paragraph a)”.

Both, articles 184 and 187-bis, are formulatedh®& $ame
way. The only difference between them is that kEtit84
applies to the primary insiders. Primary insiders persons

with a direct contact to insider facts. Article 1Big applies to



the secondary insiders are defined solely by toe tfeat they

possess inside information.

On the other hand, market manipulation is reguléiteda
different crime by articles 185 and 187-ter, thsiablish the
imprisonment for any person who disseminates false
information or sets up sham transactions or emplayer
devices concretely likely to produce a significatteration in
the price of financial instruments or a pecuniadynanistrative
sanction for any person who, through the mediduding the
Internet, or by any other means, disseminates rimdton,
rumors or false or misleading news that give or &y to
give false or misleading signals as to financiatrimments,
without prejudice to the penal sanctions applicablen the

action constitutes a criminal offence.

As can be seen, this legislation is based on céamin
punishments but it doesn’t establish a civil pgn#dt insiders.
But, US system proves that a good civil penaltyldatop
insider trading. Especially the fear to lose money.

This research is a comparative study between Ul8ens
trading traditional system and European new andufigd
market abuse system to prove that criminal punisitroeuld
be a good deterrent, but alone could not be safficito

eradicate market abuse.



