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LAW AND HUMANITIES IN GIAMBATTISTA VICO’S THOUGHT.

A FIRST UNDERSTANDING

AlessiA FArAno

Università Luiss Guido Carli Roma

1. Introduction

“Reading Vico for the School of Law” – as the title of a 2007 paper invites 

us to do1 – requires a previous commitment to the method of the historical 

knowledge we put at stake.

If the recent interpretations of Giambattista Vico attempting to fully de-

tach the Neapolitan philosopher from his time seem too daring, see e.g. Alas-

dair MacIntyre’s statement2, it is constraining – and probably disrespectful 

of Vico’s theory of knowledge – to address Vico by completely forgetting our 

contemporary problems as legal scholars.

Thus, other than tracing audacious fatherhoods – Vico has been interpret-

ed à la fois as a proto-idealist3, a historical materialist4, a modern5 and an 

anti-modern thinker6, or even a moral pluralist7 – the actuality of Vico will be 

intended as the possibility of a better understanding of some contemporary 

legal philosophical issues through a more accurate knowledge of the Neapol-

itan philosopher.

8QGRXEWHGO\�� WKH� µ/DZ�DQG�+XPDQLWLHV¶�DSSURDFK�±�VSUHDGLQJ� LWV� LQÀX-

ence either to the legal education and to the theory of law – exhibits its more 

vivid references to Vico.

Since when James Boyd White published his well-known book Legal 
Imagination in 19738, the ‘Law and-’ approach gained another term of ref-

1  VitteVeen (2008).

2  According to MacInthyre Vico’s ideas need to be studied «detached from their place 

in the sterile systematics of Vico’s new science». MAcintyre (1988), p. 22.

3  See the very famous Benedetto Croce’s monography /D�¿ORVR¿D�GL�*LDPEDWWLVWD�
Vico, that contributed to spread Vico’s works in Italy.

4  Because of Marx’ quote of Vico: MArx (1976), p. 493. About the subject see tAgliA-
cozzo (1983).

5  For instance, BoBBio (1976), pp. 117-132.

6  lillA (1993).

7  Berlin (1976).

8  Boyd White (1985).

221
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erence: literature, of course, but humanities too, invoked to react against 

the «positivistic and ruled focused» «dominant theory of law»9 in the En-

glish-speaking world at that time. In the early Seventies, the image of law de-

picted by Boyd White is that of a ‘language’ (in his original meaning) under a 

double attack: on the one hand the ‘Law and Economics’ approach was trying 

WR�UHGXFH�WKH�ODZ�WR�D�FRVWV�EHQH¿WV�DQDO\VLV��RQ�WKH�RWKHU�KDQG�WKH�OHIW�WKLQN-

ers were trying to identify the law with the expression of class-interests, and 

seeking to reform it in the name of a vague idea of community. Boyd White 

reacted to both the approaches by proposing a different concept of law: not a 

set of rules, but rather a language, which means «habits of mind and expec-

tations», i.e. «a culture». The law makes a world – wrote Boyd White, being 

a «system of thought and expression», and – as a profession – is «an art of 

reading the special literature of the law and an art of speaking and writing in 

this language. It is a branch of rhetoric»10.

:KHQ��WKLUW\�¿YH�\HDUV�ODWHU��WKH�LQWHUQDWLRQDO�V\PSRVLXP�Recalling Vi-
co’s Lament: The Role of Prudence and Rhetoric in Law and Legal Educa-
tion would claim the importance of Vico’s legacy, pushing legal scholars to 

re-read Vico, similar arguments were put at stake.

The reaction against a certain ‘sociolegal positivism’11 is the main reason 

for the actual need of recalling Vico, especially in a very precise domain, i.e. 

the legal education.

If the legal education12 pays the price of a reductionist theory of law, which 

LGHQWL¿HV�WKH�ODZ�ZLWK�D�VHW�RI�©UXOHV��SULQFLSOHV��DQG�UHJXODWLRQV�WKDW�KDYH�

9  Ivi, p. xii.

10  Ivi, p. xiii: «Of course law is not just a language, for it is part about the exercise of 

political power. But I think the greatest power of law lies not in particular rules or deci-

sions, but in its language, in the coercive aspects of its rhetoric – in the way it structures 

sensibility and vision».

11  See, for this analysis, constABle (2005), p. 10: «Sociolegal positivism presumes 

that positive law is humanly articulable power in at least two senses: as the declarations 

RI�RI¿FLDOV�RU�LQ�VFKRODUV¶�GHVFULSWLRQV�FRQFHSWXDO�RU�HPSLULFDO�RI�WKH�RUGHU�DQG�G\QDPLFV�
of human social systems. Even when positive law is not the command of a distinct human 

VRYHUHLJQ�RU� WKH�RI¿FLDO�XQL¿FDWLRQ�RI�D� V\VWHP�RI� UXOHV�� LW�DSSHDUV�DV�D�KXPDQO\�PDGH�
creation of society – whether as norms or practices or network of institutions – that is 

describable in sociological terms».

��� �7KH�VWDWH�RI�WKH�DUW�LV�PHDQW�WR�¿W�8QLWHG�6WDWHV�OHJDO�HGXFDWLRQ��HYHQ�WKRXJK�:LW-
teveen, the Author of the essay Reading Vico for the School of Law, has a European back-

ground (he teaches Jurisprudence and Rhetoric in a Dutch University).
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EHHQ�RI¿FLDOO\�GHFODUHG�ODZª13, the call for a different way of studying, on Vi-

co’s footsteps, means restoring a multifaceted idea of law as well as the legal 

reasoning. 

Not «a complete, closed system that can be studied empirically for the 

way it functions in all human relations», but rather the process of its making, 

where prudence and rhetoric (but also poetic) play a pivotal crucial role.

Reading some of the most popular ‘Law and Humanities’ contributions, 

we might easily acknowledge this common ground: when Martha Nussbaum 

writes about «the vital need to re-introduce the poetic imagination into the 

rational argumentation practices of the law» and «that storytelling and the 

literary imagining imagination are not opposed to rational argument, but can 

provide essential ingredients in a rational argument»14 we can hear the echo 

of Vico’s «lament».

In his famous oration De nostri temporis studiorum ratione (1708), he 

wrote indeed:

«At the very outset, their common sense should be strengthened so that they can grow 

LQ�SUXGHQFH�DQG�HORTXHQFH��/HW� WKHLU� LPDJLQDWLRQ�DQG�PHPRU\�EH� IRUWL¿HG�VR�WKDW� WKH\�
may be effective in those arts in which fantasy and the mnemonic faculty are predominant. 

At a later stage let them learn criticism, so that they can apply the fullness of their personal 

judgment to what they have been taught. And let them develop skill in debating on either 

side of any proposed argument»15.

 

2. The critiques to Cartesian method in De nostri temporis studiorum ratione

Giambattista Vico delivered De nostri temporis studiorum ratione, trans-

lated in English as On the Study Methods of Our Time, in 1708 at the University 

of Napoli, where he thought Rhetoric16. In this pedagogical oration, written be-

IRUH�WKH�¿UVW�YHUVLRQ�RI�KLV�PDVWHUSLHFH�Scienza Nuova, Vico took up in a very 

original way the famous Querelle des anciens et des modernes, dating back to 

the end of the 17th century17. Rather than taking stance for one or the other par-

ty, he claimed that the modern method, called by Vico ars critica��IDLOHG�DW�IXO¿O�
the promises of the Modern Age. As a matter of fact, Vico invites us to embrace 

13  WitteVeen (2008), p. 1213.

14  nussBAuM (1995), p. xii.

15  Vico (1990), p. 19.

16  For this aspect of Vico’s autobiography, see Vico (1971e).

17  See cAMpAillA (1973).
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WKH�&DUWHVLDQ�PHWKRG��\HW�ZLWKRXW�VDFUL¿FLQJ�D�PRUH�FRPSOH[�LGHD�RI�UDWLRQDOL-
ty – involving wisdom, eloquence, and prudence – whose Vico gives an original 

account, not limiting himself to an anachronistic apology of the ancients.

As the translator Elio Gianturco in his Introduction writes:

©9LFR�GUDZV�� VR� WR� VSHDN�� WKH�¿QDO�EDODQFH�VKHHW� RI� WKH� JUHDW� FRQWURYHUV\��QRW�RQO\�
that, but transposes it to a ground where the problem posited can receive a solution. He is 

D�UHFRQFLOHU�RI�WKH�WZR�IDFWLRQV��KH�OLIWV�WKHLU�GHEDWH�WR�D�KLJK�SKLORVRSKLFDO�SODQH��KH�ULVHV�
WR�WKH�FRQFHSW�RI�D�PRGHUQ�FXOWXUH��KDUPRQL]LQJ�WKH�VFLHQWL¿F�ZLWK�WKH�KXPDQLVWLF�DVSHFWV�
of education»18.

The philosophical reasons connected to a humanistic pedagogy are based 

on an original highlighting of prudence as juris-prudence19.

%XW�¿UVW��VRPH�SUHOLPLQDU\�UHPDUNV�QHHG�WR�EH�PDGH��GHDOLQJ�ZLWK�WKH�&DU-
tesian legacy, which is certainly not completely rejected20, but yet overruled.

In his Discours sur la méthode, Descartes made ostensibly clear his main 

goal: the true knowledge, the certain knowledge, needs a certain method, 

ZKLFK�GRHV�QRW�LQYROYH�RWKHU�¿HOGV�RI�VWXG\�QRW�GHGLFDWHG�WR�LW��0DVWHULQJ�WKH�
method, according to Descartes, will bring to the truth even though rhetoric 

is completely neglected21.

This assumption, far from being a mere methodological one, depends 

upon the metaphysic connection built in a revolutionary way by Descartes 

between knowledge and EHLQJ. Since the certainty of the self, coming from 

the cogito, is a truth – primum verum in Vico’s words22 – it is still the abstract 

cogito that allows to assess the true knowledge.

Vico recognizes the importance of the Cartesian project23, as we read in in 

his response to an anonymous critic:

18  giAnturco (1990), pp. xxiii-xxiv.

19  Thus: Verene (2008).

20  Nicolini notably stood up for the fatherhood of the French philosopher in nicolini 

(1932), pp. 117-118.

21  He says: «Those with the strongest reasoning and the most skill at ordering their 

thoughts so as to make them clear and intelligible are always the most persuasive, even 

if they speak only low Breton and have never learned rhetoric». descArtes (1985), p. 114.

22  Vico (1971c), par. III, cap. I: De primo vero, quod Renatus Carthesius meditatur, 

p. 71. About the shifting in terms of theory of knowledge that Vico draws from Descartes, 

see de gioVAnni (1962).

23  In his earliest orations, e.g. the 1699 one (Ut mentis), Descartes is even champi-

RQHG�WR�VKRZ�WKH�PDJQL¿FHQFH�RI�KXPDQ�LQWHOOHFW�
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«Si dee certamente obbligazione a Renato, che volle il proprio sentimento regola del 

YHUR��SHUFKp�HUD�VHUYLW��WURSSR�YLOH�VWDU�WXWWR�VRSUD�O¶DXWRULWj��JOL�VL�GHH�REEOLJD]LRQH�FKH�
volle l’ordine nel pensare, perché già si pensava troppo disordinatamente con quelli tanti 

e tanto sciolti tra loro RELLFLHV�SULPR RELLFLHV�VHFRQGR»24.

+H�IHHOV�WKH�VDPH�QHHG�IRU�D�QHZ�PHWKRG��EXW�KH�¿QGV�'HVFDUWHV¶�RQH�WRR�
narrow.

The title De nostri temporis studiorum ratione echoes Descartes’ method 

indeed, which is the constant target in Vico’s discourse25. The oration, as we 

said, originates from a peculiar declination of the Querelle: whether the mod-

ern study method – which is summarized by Cartesian rationalism – is better 

than the ancient one.

9LFR�DFNQRZOHGJHV�DOO�WKH�LPSURYHPHQWV�DQG�WKH�VFLHQWL¿F�GLVFRYHULHV�WKDW�
Cartesian method, as applied to mathematics and geometry, granted. Never-

theless, ars critica leaves completely unattained other realms of reality, e.g. 

the realm of the likelihood, where we might ascribe human artefacts.

This point leads to the core of the earliest Vichian philosophy, rightfully 

claiming to be a comprehensive theory of knowledge: since God made the 

world, he is the only one who is entitled to know it. Men can just know what 

they made, for the criterion of the truth is having made it26, and the human 

knowledge is supposed to reproduce the divine one.

This theoretical stance throws light on the pedagogical method, which, in 

its turn, illustrates the validity of the thesis.

The main and the only interest of ars critica is to pursue the primum 

verum, found by Descartes in the certainty of the cogito��WKLV�FRQFHUQ�OHDYHV�
beside all the vera secunda, the likelihood, on which the sensus communis in 

grounded: «ut autem scientia a veris oritur, error a falsis, ita a verisimilibus 

gignitur sensus communis».

Developing common sense should be the main purpose of education, as 

LQWHQGHG�E\�9LFR��EXW�DUV�FULWLFD�VWLÀHV�LW��HVSHFLDOO\�LI�LW�LV�LPSRVHG�LQ�WKH�HDUO\�
youth, where the fantasy – another Vichian topos – and the imagination are 

prevailing.

24  Vico (1971d), p. 167.

��� �)RU�D�GHHS�DQDO\VLV�RI�&DUWHVLDQ��DV�ZHOO�DV�%DFRQLDQ��LQÀXHQFHV�LQ�De ratione, see 

cAMpAillA (1971).

��� �:H�¿QG�WKH�VHQWHQFH�LQ�De Antiquissima [= Vico (1971c)], p. 63 («Latinis verum et 

factum reciprocantur, seu, ut Scholarum vulgus loquitur, convertuntur»), yet anticipated 

in De ratione [= Vico (1971b)], p. 803.
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This is especially true when it comes about the human nature, as well as 

the human actions, which are directly involved in legal matters. If ars critica 

chooses to highlight the study of physical word – however unsuccessfully, 

since only God can truly know it – it fails to provide proper epistemic instru-

ments for understanding human actions and for evaluating them. And this 

happens because it considers the physical world certain, whilst the human 

RQH�WRWDOO\�XQFHUWDLQ��©TXLD�XQXV�KRGLH�VWXGLRUXP�¿QLV�YHULWDV��YHVWLJLDPXV�
naturam rerum, quia certa videtur: hominum naturam non vestigamus, quia 

est ab arbitrio incertissima».

The whole realm of practical reason is uncovered by Cartesian method, for 

it considers itself accomplished as long as it reduces all the possible causes 

to the one. On the contrary, the prudence concerned with human actions, 

according to Vico, the more accurate is, the more causes are evaluated: «adeo 

hoc scientia a prudentia distat, quod scientia excellent, qui unam caussam, 

SHU�TXDP�SOXULPD�QDWXUDH�HIIHFWD�SHUGXFXQW��SUXGHQWLD�YHUR�SUDHVWDQW��TXL�
unius facti quam plurimas caussas vestigant, ut quae sit vera, coniiciant»27. 

Human actions are not meant to be understood with a static and abstract 

method, but rather with the ‘Lesbian rule’, a persuasive metaphor that illus-

WUDWHV�WKH�ÀH[LELOLW\�RI�XQGHUVWDQGLQJ�DQG�HYDOXDWLQJ�WKH�KXPDQ�WKLQJV28.

3. The role of law in Vico’s early philosophy

7KLV�DELOLW\�WR�LQWHUSUHW�DQG�XQGHUVWDQG�KXPDQ�DFWLRQV�ZLWK�ÀH[LELOLW\�LV�
ascribed by Vico to the Roman law legacy. As a Roman law scholar, Vico de-

voted a big part of his oration to the Roman jurisprudence, which was, accord-

ing to a famous sentence, itself a philosophy. Whilst in the Ancient Greece the 

philosophers were meant to attend to legal matters, in Rome it was quite the 

opposite: «Philosophi autem Romanorum ipsi erant iurisconsulti, ut qui in 

una legum peritia omnem sapientiam posuerunt, sive sapientia heroicorum 

temporum meram conservarunt»29.

27  Vico (1971b), p. 811.

28  «Non ex ista recta mentis regula, quae rigida est, hominum facta aestimari 

SRVVXQW�� VH� GLOOD� /HVELRUXP� ÀH[LOL�� TXDH� QRQ� DG� VH� FRUSRUD� GLULJLW�� VHG� VH� DG� FRUSRUD�
LQÀHFWLW��VSHFWDUL�GHEHQWª��LELGHP. This metaphor is ostensibly borrowed from Aristoteles, 

Etica, V, 10, 1137b.

29  Here Vico quotes Horace: «Haec fuit sapientia quondam, publica privatis secer-

nere, sacra profanis, concubitu prohibere vago, dare iura maritis, oppida moliri, et leges 

incidere legno». Ivi, p. 823.
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The model to look at was the great ability, cultivated thanks to the pru-

dence to adapt the multifaceted facts to the law. The practical wisdom consist-

ed exactly in this capacity, performed through the ¿FWLRQHV: «Ad quae si quis 

DQLPXP�UHFWH�DGYHUWDW��LXULV�¿FWLRQHV�QLKLO�DOLXG��QLVL�SULVFDH�LXULVSUXGHQWLDH�
productiones et exceptiones legum fuisse comperiat: quibus prisci iuriscon-

sulti, non, ut nostri, leges ad facta, sed ad leges facta accomodabant»30. 

Vico goes on saying that if one of the virtues of his contemporary jurispru-

dence was the larger interpreter’s freedom, this has also produced a decrease 

of obedience to the law. From losing this ability to adapt facts to laws, it orig-

inates the increase of new laws, more and more needs are perceived by the 

OHJLVODWRU��$QG�WKLV�OHDGV�WR�D�YHU\�GLI¿FXOW�WDVN�IRU�WKH�LQWHUSUHWHU�EXW�DOVR�IRU�
the citizens, incapable of knowing which rule they should follow. As a matter 

of fact, this changing process is intended by Vico as generating from the very 

same Roman history, that he describes as a history of degeneration31. It is 

HDV\�WR�¿QG�KHUH�WKH�SUHOXGH�RI�KLV�IDPRXV�F\FOLFDO�FRQFHSWLRQ�RI�KLVWRU\��DV�
fully represented in his Scienza Nuova32.

But the history of ancient jurisprudence is not assumed as a mere model of 

lost virtues. The historical knowledge, as it will become more and more evident 

in Vico’s late works, is the real knowledge: if men can only know what they 

have made, the truth can only be attained in its historical making. So, it is for 

the nature of law, that we can understand only through its historical develop-

ment. This latter point entails the problem of natural law, one of the most dis-

cussed in Vico’s philosophy. But before that, there is also another philosoph-

LFDO�UHDVRQ�WKDW�MXVWL¿HV�WKH�excursus on the ancient jurisprudence, a reason 

made clearer by reading both Vico’s autobiography and the Scienza Nuova. 

According to the Italian legal philosopher Guido Fassò, the path epitomized by 

the sentence ex iurisprudentia philosophia is not only a historiographical, but 

rather a theoretical one. Indeed, we read in the Scienza nuova that:

«dall’osservare ch’i cittadini ateniesi nel comandare le leggi si andavan ad unire ad 

un’idea conforme d’un ugual utilità partitamente commune a tutti, cominciò ad abbozzare 

i generi intellegibili, ovvero gli universali astratti, con l’induzione»33.

 

Fassò did not claim that the thesis represents a sort of projection of Vico’s 

30  Ivi, p. 827.

31  Ivi, pp. 825-827.

32  See especially books IV and V of Scienza Nuova.

33  Vico (1971f), p. 928.
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personal itinerary as a scholar – from the law studies to philosophy – but 

he rather claimed that the originality of the historiographical and theoretical 

thesis could rise only from the direct connection that Vico experienced him-

self between law and philosophy34.

This thesis is argued with compelling arguments by Fassò, who nota-

EO\�LQWHUSUHWHG�WKH�LQÀXHQFH�RI�WKH�µTXDWWUR�DXWWRUL¶�IURP�D�MXULVSUXGHQWLDO�
point of view35: if we want to take seriously Vico’s statement about the in-

ÀXHQFH�RI�3ODWR��7DFLWXV��%DFRQ�DQG�*URWLXV�RQ�KLV�WKRXJKW��WKH�FRKHUHQFH�
of these quite diverse thinkers needs to be found only on the legal ground. 

Plato taught 9LFR�WKH�QHFHVVLW\�RI�DQ� LGHDO� ODZ��7DFLWXV�WKH� LPSRUWDQFH�RI�
legislation36�� %DFRQ� WULHG� WR� UHFRQFLOLDWH� 3ODWR¶V� DQG� 7DFLWXV¶V� DQWLWKHWLFDO�
SHUVSHFWLYHV��*URWLXV�VDZ�WKH�QHHG�RI�D�XQLYHUVDO� V\VWHP�RI� ODZ37. The le-

gal roots of Vico’s philosophy are showed by Fassò also in the famous ver-
um-certum formula. Indeed, in his De ratione Vico employs Roman law as 

DQ� LQVWUXPHQW� WR� LOOXVWUDWH�KLV� WKHVLV��7KH�/HVELDQ� UXOH� IXO¿OV�H[DFWO\� WKLV�
task: the certum of the changing circumstances, and the artes to track the 

certum, leads to the verum. But it is also remarkable the peculiar phenom-

34  By claiming so, Fassò was criticizing the authoritative Gentile’s reading, ac-

cording to whom the law was just one of many objects in Vico’s original philosophy. 

gentile (1927), Studi, p. 99. Contra the isolated works, at that time, by Donati, now 

collected in donAti���������$OHVVDQGUR�*LXOLDQL��DQWLFLSDWHG�E\�)XOYLR�7HVVLWRUH��LQWHU-
estingly underlines the persistence of Vico’s thought as a jurist within the Italian legal 

scholarship during the XIX century, well before the philosophical Vico’s renaissance: 

giuliAni (1992-1993), p. 345.

35  Fassò was openly praised by Croce for his earliest work in Quaderni della Critica 

[croce (1949)], p. 89: «Ma il nuovo indagatore, Guido Fassò, mi viene a conforto col suo 

ottimo lavoro che dà una diligentissima ed acuta interpretazione ed esposizione del corso 

non già logico ma storico o, per meglio dire, psicologico della formazione della Scienza 
nuova; esposizione che è utile possedere e che si segue con curiosità». Benedetto Croce, 

after his famous 1911 work on Vico, where he also wrote about the relationship between the 

natural law theory and Vico, reviewed the monographical issue of La Rivista internazio-
QDOH�GL�¿ORVR¿D�GHO�GLULWWR, dedicated to the bicentennial of the Scienza Nuova.

36  According to Fassò, we cannot, of course, infer directly from Tacitus this point. 

Tacitus’ relevance, and its implication with law, derives from the assumption that he saw 

WKH�PDQ�DV�LW�LV��DV�PXFK�DV�OHJLVODWLRQ��LQ�9LFR¶V�ZRUGV��QHHGV�WR�VHH�WKH�PDQ�DV�KH�LV��FAssò 

(1949), pp. 23-24.

37  FAssò (1949), pp. 22-24. It is probably Vico’s interpretation of Grotius that led 

Fassò to renovate Grotius studies, emphasizing the more complex historicity of the jurist. 

See on this point FArAlli (2014), p. 642.
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enon of the coexistence of ius civile and ius honorarium, representing, the 

¿UVW�RQH�WKH�certum of the authority, the second one the verum of the Rea-

VRQ��SURJUHVVLYHO\�LQFRUSRUDWLQJ�WKH�¿UVW38.

Thus, we should say that, beyond Fassò’s words, law generates philoso-

SK\�LQ�GLIIHUHQW�ZD\V��LQ�D�PHDQLQJIXO�9LFR¶V�VW\OH���,Q�D�¿UVW�XQGHUVWDQGLQJ��
according to the Scienza nuova’s quote above, it literally gives birth to the 

abstract thinking, that emulates the logical activity of generalization from the 

individual utility to the common one. The connection is shown also from a 

biographical point of view, since the study of law predated the philosophical 

activity. But the intimate connection of iurisprudentia and philosophia rests 

mainly on theoretical reasons, dealing on the one hand with the verum-cer-

tum formula, on the other hand with the prudential dimension of law39.

This latter point leads us to the reasons lying behind “Recalling Vico’s 

Lament”. The quest for renovation of legal pedagogy, as intended by contem-

porary legal scholars, rests on a dissatisfaction for a legalistic pedagogy of 

course, but above all for a strict positivistic conception of law.

Dealing with the problem of natural law in Vico’s philosophy would go well 

beyond the aim of this paper, but there is no doubt that the legal pedagogy is 

tightly related to the conception of law.

Thus, if Vico’s call for renovation was essentially targeting the case law 

method in teaching law40, from a theoretical perspective Vico was making 

a stand against the abstract rationalism of the natural law systems, such as 

Pufendorf’s, Selden’s, and Grotius’ ones (although the latter was one of Vico’s 

four “authors”41).

At this juncture, one may raise a question about the very different targets the 

‘Law and Humanities’ approach and the De ratione are trying to set. On the one 

38  FAssò (1949), p. 44.

39  See amplius Verene (2008).

40  The widespread legal study method when Vico was a student was the Mos Italicus, 

that led him stop attending Verde’s classes «tutte ripiene di casi della pratica più minuta 

dell’uno e dell’altro foro de’ quali il giovinetto non vedeva i princìpi, siccome quello che 

GHOOD�PHWD¿VLFD�DYHYD�JLj�FRPLQFLDWR�D�IRUPDUH�OD�PHQWH�XQLYHUVDOH�H�UDJLRQDUH�GL�SDUWLFR-

lari per assiomi o sien massime» [Vico (1971e), p. 8] and starting the study of Vulteio and 

Canisio on his own, as we learn from his Autobiography. As a matter of fact, when he wrote 

De ratione things were deeply changed, thanks to the renovation led by Francesco D’An-

GUHD��ZKR�SURPRWHG�WKH�KLVWRULFDO�VWXG\�RI�ODZ��de gioVAnni (1958); MAzzAcAne (1986).

41  About the relationship between Vico and Grotius see the classic works by Fassò 

and Nicolini (see bibliography).
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hand, the ‘Law and Humanities’ approach, as we have seen, is a reaction against 

the ‘sociolegal positivism’. On the other hand, Vico addresses a strong critique 

against what he will later call the ‘natural law of philosphers’, i.e. the rational-

istic natural law systems. Thus, legal positivism as well as natural law theories 

are both charged of providing a dissatisfying theoretical foundation for legal 

pedagogy. This double and antithetical opposition let us rethink about one of 

the most discussed topic in legal philosophy – positivism vs. natural law theory 

– from a peculiar perspective, in which it is acknowledged the interpreter’s role.

Although Vico has been interpreted also as a precursor of hermeneutics42, 

there is no need to make such a challenging statement in order to recognize 

the very innovative role attributed by Vico to the legal interpreter.

Indeed, the main part of the legal decision-making process is the discovery 

of the factum, the interpretation of human actions along the (Aristotelian) 

Lesbian rule method. If the exemplum of Roman law experience can be set as 

a model, it is due to the particular ability of Roman jurists to adapt the variety 

RI�WKH�HYHUFKDQJLQJ�KXPDQ�DFWLRQV�WR�WKH�OHWWHU�RI�ODZ��WKXV�¿QGLQJ�WKH�µFLYLO�
equity’ in every case.

The introduction of this latter term – ‘civil equity’ – entails a more com-

plex idea of law in Vico, because its meaning lies not only on the aequum 
ERQXPTXH judicial formula, but it also reaches a more political dimension 

(‘civil’ from civitas):

«Igitur, quando leges pro reipublicae institutis condere et interpretari necesse est, 

principio regni consitutionem, seu legem illam regiam, quae lata quidem non est, sed 

cum Romano principatu nata, spectari et doctrinam de republica monarchica optime 

iurisprudentem tenere oportet. Deinde omnia pro regni natura ad civilem ordinary 

aequitatem, quae Italis ‘giusta ragion di Stato’ appellatur, et unis rerumpublicarum pru-

dentibus gnara: quae et ipsa aequitas naturalis, et quidem amplior est, utpote quam non 

privata utilitas, sed commune bonum suadeat»43.

The reference to civil equity also helps to emancipate the Neapolitan 

thinker from a relativistic and historicistic hint44. Law is not just the factum, 

��� �1RWDEO\�E\�(PLOLR�%HWWL��ZKR�KDG�TXRWHG�DQG�GLVFXVVHG�9LFR�VLQFH�KLV�YHU\�¿UVW�
writings. More precisely on Vico see Betti���������$ERXW�WKH�LQÀXHQFH�RI�9LFR�RQ�%HWWL¶V�
thought: pinton (1973).

43  Vico (1971b), p. 837.

44  The question about possibility of ascribing the Vichian philosophy of history to the 

historicism is enormously debated. More recently see nuzzo (2001).
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is not a happening that we can describe without evaluate, but rather the ev-

erlasting FKDQJLQJ�DWWHPSW�WR�¿QG�WKH�verum of the justice in the factum45. 

Thus, if it is undeniable that the knowledge of law cannot but be a historical 

knowledge, it is also true that in the very same De ratione Vico critiques the 

historical study of law promoted by the Mos Gallicum, because it reduces law 

to the history of Roman law46. That’s why a humanistic legal education is so 

LPSRUWDQW�LQ�WKH�HGL¿FDWLRQ�RI�sensus communis, which entails of course the 

ability to understand history, but most of all to evaluate it and to judge human 

actions. Jurisprudence is essentially prudence, prudentia, having a practical 

dimension that today the Law and Humanities supporters are seeking to re-

store against the reductionist view of law (law as positive law and as social 

phenomena). That is why, apart from the diversity of the critique targets – so-

ciolegal positivism and natural law theory –, we feel the need to recall Vico’s 

lament: only through the humanistic pedagogy the young scholars, jurists to 

EH��FDQ�ÀRXULVK�LQ�WKLV�SDUWLFXODU�DELOLW\�WR�XQGHUVWDQG�KXPDQ�DFWLRQV�E\�FRQ-

stantly evaluating them in the light of law, which is iuris-prudentia.

45  Very insightful the classical interpretation of the Italian jurist Giuseppe Capogras-

si on this aspect: «L’affermazione giuridica non è dunque altro che un’affermazione di 

LQGLSHQGHQ]D��GL� OLEHUWj��GDOO¶HPSLULFR��GDO�FRQGL]LRQDWR��WXWWD� O¶HVSHULHQ]D��DUULYDQGR�D�
TXHVW¶DIIHUPD]LRQH��FXOPLQD�FRVu�LQ�XQD�PHWD¿VLFD�SHU�FXL�L�SODFLWL�GHL�JLXUHFRQVXOWL�VXOOD�
indivisibilità, sulla incorruttibilità, sulla estratemporalità del diritto, arrivano a mettere 

capo, senza che i giuristi escano fuori dal sistema e dalla tecnica giuridica, al platonismo, 

che trova una conferma singolare ed una singolare riprova nella gigantesca esperienza del 

diritto romano. E sono proprio i giuristi a far dell’animo il soggetto dell’universo diritto, di 

RJQL�GLULWWR��H�VHFRQGR�L�SODFLWL�VWHVVL�GHL�JLXULVWL�LO�GLULWWR�q�PRGR�GHOOD�VRVWDQ]D�LPPRUWDOH��
PRGR��VL�LQWHQGH��FRPH�LGHD�FKH�PRGL¿FD�H�IRUPD�HVVHQ]LDOPHQWH�O¶DQLPD�FRQFUHWDPHQWH�
LQWHVD�FRPH�DWWLYLWj�H�OD�VXD�D]LRQHª��cApogrAssi (1925), p. 151.

46  «At ii potius leges Romanis suas reddiderunt, quam ad nos nostris rebuspublicis 

aptas apportaverunt. Quare in hac ipsa sua de iure privato prudentia, ut de privatis nostri 

temporis controversiis respondeant vel decidant, Accursianos evolvunt, et ab iis aequi ar-

gumenta mutuantur». Vico (1971b), p. 837.
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