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&ULVWLQD )DVRQH

$EVWUDFW
7KH DUWLFOH DVVHVVHV KRZ DQG WR ZKDW H[WHQW &RQVWLWXWLRQDO

&RXUWV GHDOLQJ ZLWK (XUR�FULVLV PHDVXUHV SURWHFW RU OLPLW
SDUOLDPHQWDU\ SRZHUV WKURXJK WKHLU FDVH ODZ� 7KH DUWLFOH DUJXHV
WKDW FRQVWLWXWLRQDO FDVH ODZ UHJDUGLQJ WKH (XUR�FULVLV PHDVXUHV
SHUPLW QDWLRQDO FRQVWLWXWLRQDO LGHQWLWLHV WR HPHUJH LQ DPRUH H[SOLFLW
ZD\ WKDQ LQ WKH SDVW� ,Q WKLV UHVSHFW� &RQVWLWXWLRQDO &RXUWV·
MXGJPHQWV DUH FRQFHUQHG ZLWK SDUOLDPHQWDU\ SUHURJDWLYHV DV ORQJ
DV WKH VDIHJXDUG DQG HQKDQFHPHQW RI WKH GHPRFUDWLF SULQFLSOH LV
FRQVLGHUHG SDUW RI WKH QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\ DQG FDQ
SUHYDLO� LQ WKH VSHFLILF FDVH LQ TXHVWLRQ� RYHU RWKHU VXSUHPH
SULQFLSOHV� ,Q SDUWLFXODU� WZR UHOHYDQW HOHPHQWV PD\ EH LGHQWLILHG�
)LUVW� WKH FDVH ODZ RI &RQVWLWXWLRQDO &RXUWV UHJDUGLQJ (XUR�FULVLV
PHDVXUHV FDQ EH YLHZHG RQ D FRQWLQXXP ZLWK SDVW MXGJPHQWV�
DOWKRXJK WKH (XUR�FULVLV ODZ DSSHDUV WR KDYH ´IRUFHGµ VRPH &RXUWV
WR HODERUDWH PRUH LQ WKHLU UHDVRQLQJ RQ WKH FRUH DQG QRQ�QHJRWLDEOH
SULQFLSOHV RQ ZKLFK QDWLRQDO &RQVWLWXWLRQV DUH EDVHG� 6HFRQG� VXFK
DQ H[HUFLVH LQ WKH FRQVWLWXWLRQDO UHDVRQLQJ KDV EHHQ WULJJHUHG
SDUWLFXODUO\ E\ WKRVH (XUR�FULVLV PHDVXUHV ZKLFK DUH LQWHUQDWLRQDO
DQG LQWHUJRYHUQPHQWDO LQ QDWXUH DQG ZKLFK KDYH EHHQ DGRSWHG LQ
WKH IUDPHZRUN RI ILQDQFLDO DVVLVWDQFH SURJUDPPHV� ,Q FRQFOXVLRQ�
WKH SURWHFWLRQ RI 3DUOLDPHQWV WKURXJK FRQVWLWXWLRQDO DGMXGLFDWLRQ
GXULQJ WKH FULVLV LV LQVWUXPHQWDO DQG LV DFKLHYHG RQO\ ZKHUH LW LV VR
UHTXHVWHG WR SUHVHUYH WKH FRQVWLWXWLRQDO LGHQWLW\�

 $VVLVWDQW�3URIHVVRU�RI�&RPSDUDWLYH�3XEOLF�/DZ��/8,66 *XLGR�&DUOL�8QLYHUVLW\��
5RPH�� 7KH� DXWKRU�ZRXOG� OLNH� WR� WKDQN�/RwF�$]RXODL��2U� %DVVRN��&DUO� )UHGULN�
%HUJVWU|P�� 7KRPDV� %HXNHUV�� $QQD� -RQVVRQ� &RUQHOO�� 0DUFR� 'DQL�� 3LHWUR�
)DUDJXQD�� 'LDQH� )URPDJH�� 1LFROD� /XSR�� 3DWULFLD� 0LQGXV�� *LRYDQQL� 3LFFLULOOL��
&HVDUH� 3LQHOOL�� DQG� 0DXUR� =DPERQL� IRU� WKHLU� LQVLJKWIXO� FRPPHQWV� RQ� HDUOLHU�
YHUVLRQV�RI�WKH�SDSHU��7KH�XVXDO�GLVFODLPHU�DSSOLHV�



)$621(�²'2�&2167,787,21$/�&28576�&$5(�$%287�3$5/,$0(176�,1�7+(�(852�&5,6,6"

���

7$%/( 2) &217(176
���,QWURGXFWLRQ��7KH�FRQWH[W�LQ�ZKLFK�FRQVWLWXWLRQDO�UHYLHZ�
WDNHV�SODFH ������������������������������������������������������������������������������������������� ���
���7KH�FRQVWUXFWLRQ�RI�FRQVWLWXWLRQDO�LGHQWLWLHV�WKURXJK�
FDVH�ODZ��7KH�UROH�RI�WKH�(8��EHIRUH�WKH�(XUR�FULVLV� �������������������� ���
���7KH�PDUJLQDO�SODFH�RI�3DUOLDPHQWV�LQ�WKH�
´FRQVWLWXWLRQDO�LGHQWLW\�UHYLHZµ�GXULQJ�WKH�(XUR�FULVLV��������������� ���
���3DUOLDPHQWV�DV�D�VHFRQG�RUGHU�FRQFHUQ�
IRU�&RQVWLWXWLRQDO�&RXUWV�LQ�WKH�(XUR�FULVLV ����������������������������������� ���
���&RQFOXVLRQ��������������������������������������������������������������������������������������� ���

�� ,QWURGXFWLRQ� 7KH FRQWH[W LQ ZKLFK FRQVWLWXWLRQDO UHYLHZ
WDNHV SODFH

$FFRUGLQJ WRPRVW FRPPHQWDWRUV� (XUR�FULVLV PHDVXUHV KDYH
GHHSO\ DIIHFWHG WKH UHODWLYH VWDELOLW\ RI QDWLRQDO FRQVWLWXWLRQDO
RUGHUV� ,Q SDUWLFXODU� WKH (XUR]RQH FULVLV KDV EHHQ DFFXVHG RI
LPSDLULQJ WKH LQVWLWXWLRQDO EDODQFH� DW ERWK (XURSHDQ DQG QDWLRQDO
OHYHOV�� RI VWUHQJWKHQLQJ LUUHPHGLDEO\ WKH UROH RI FRXUWV LQ WKH
0HPEHU 6WDWHV�� RI WULJJHULQJ WKH PDUJLQDOL]DWLRQ RI SDUOLDPHQWV��
RI OHWWLQJ WHFKQRFUDWV SUHYDLO RYHU SROLWLFV�� DQG RI RYHUWXUQLQJ WKH
SULQFLSOH RI WKH UXOH RI ODZ� DQG WKH SURWHFWLRQ RI ULJKWV��

� 0��'DZVRQ�	�)��'H�:LWWH��&RQVWLWXWLRQDO�%DODQFH�LQ�WKH�(8�DIWHU�WKH�(XUR�&ULVLV��
���0RGHU� /�5�� � �������� DW� ���� DQG� (�� &KLWL 	� 3�*� 7HL[HLUD��7KH� FRQVWLWXWLRQDO�
LPSOLFDWLRQV�RI�WKH�(XURSHDQ�UHVSRQVHV�WR�WKH�ILQDQFLDO�DQG�SXEOLF�GHEW�FULVLV�����&RPP��
0NW��/�5��� ��������DW�����
� 0��(YHUVRQ�	�&��-RHUJHV��:KR�LV�WKH�*XDUGLDQ�IRU�&RQVWLWXWLRQDOLVP�LQ�(XURSH�DIWHU�
WKH�)LQDQFLDO�&ULVLV"���� /6(�¶(XURSH�LQ�4XHVWLRQ·�'LVFXVVLRQ�3DSHU�6HULHV����������
���� KWWS���ZZZ�OVH�DF�XN�HXURSHDQ,QVWLWXWH�/(46�/(463DSHU���SGI�� DQG� )��
)DEEULQL��7KH�(XUR�&ULVLV�DQG�WKH�&RXUWV��-XGLFLDO�5HYLHZ�DQG�WKH�3ROLWLFDO�3URFHVV�LQ�
&RPSDUDWLYH�3HUVSHFWLYH���������%HUNOH\�-��,QW·/�������������
� %��&UXP��6DYLQJ�WKH�(XUR�DW�WKH�&RVW�RI�'HPRFUDF\"�����-��&RPP��0NW��6WXGLHV��
��������DW������.��7XRUL�	�.��7XRUL��7KH�(XUR]RQH�&ULVLV��$�&RQVWLWXWLRQDO�$QDO\VLV
������������
� 3�/��/LQGVHWK��(TXLOLEULXP��'HPRL�FUDF\��DQG�'HOHJDWLRQ�LQ�WKH�&ULVLV�RI�(XURSHDQ�
,QWHJUDWLRQ�����*HU��/�-��� ������������
� &��.LOSDWULFN��2Q�WKH�5XOH�RI�/DZ�DQG�(FRQRPLF�(PHUJHQF\��7KH�'HJUDGDWLRQ�RI�%DVLF�
/HJDO�9DOXHV�LQ�(XURSH·V�%DLORXWV�����2[I��-��/HJ��6WXG��� ��������DW�����
� %��'H�:LWWH�	�&��.LOSDWULFN��HGV����6RFLDO�5LJKWV�LQ�7LPHV�RI�&ULVLV�LQ�WKH�(XUR]RQH��
7KH�5ROH�RI�)XQGDPHQWDO�5LJKWV·�&KDOOHQJHV��(8,�:RUNLQJ�3DSHUV��/$:����������
$��3RXORX��$XVWHULW\�DQG�(XURSHDQ�6RFLDO�5LJKWV��+RZ�&DQ�&RXUWV�3URWHFW�(XURSH·V�
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,Q SDUWLFXODU� WZR RI WKHVH WUHQGV� QDPHO\ WKH LQFUHDVLQJ UROH
RI FRXUWV DQG WKH WKUHDW WR WKH SRZHUV RI QDWLRQDO SDUOLDPHQWV� ERWK
FRQVLGHUHG WR EH FRQVHTXHQFHV RI WKH (XUR�FULVLV PHDVXUHV�
UHSUHVHQW WKH IRFXV RI WKLV DUWLFOH� ,QGHHG� H[LVWLQJ OLWHUDWXUH KDV
WKXV IDU HQWLUHO\ IDLOHG WR GUDZ D FRQQHFWLRQ EHWZHHQ WKHVH WZR
WUHQGV DQG WR DQDO\VH WKHP IURP D FRPSDUDWLYH SHUVSHFWLYH� 5DWKHU�
WKH DWWHQWLRQ KDV EHHQ IRFXVHG DOPRVW H[FOXVLYHO\ RQ WKH FDVH ODZ RI
WKH *HUPDQ &RQVWLWXWLRQDO &RXUW GHDOLQJ ZLWK WKH %XQGHVWDJ� :K\
KDV WKH SURPLQHQW UROH SOD\HG E\ WKLV *HUPDQ &RXUW EHHQ
DFFRPSDQLHG E\ JURZLQJ OHYHOV RI MXGLFLDO SURWHFWLRQ SURYLGHG WR
WKH QDWLRQDO SDUOLDPHQW� ZKLOH VXFK D UHODWLRQVKLS FDQQRW EH
GHWHFWHG LQ PRVW (XUR]RQH FRXQWULHV KDYLQJ D &RQVWLWXWLRQDO
&RXUW"

7KHUH DUH VHYHUDO UHDVRQV ZK\ WKLV KDV KDSSHQHG� 7KHVH
LQFOXGH SURFHGXUDO UHDVRQV� VXFK DV WKH HDVLHU DFFHVV WR
FRQVWLWXWLRQDO UHYLHZ LQ *HUPDQ\ FRPSDUHG ZLWK RWKHU 6WDWHV DQG�
PRUH SUHFLVHO\� WKH ORRVH FKHFN RQ WKH DGPLVVLELOLW\ UHTXLUHPHQWV
FDUULHG RXW E\ WKH *HUPDQ &RQVWLWXWLRQDO &RXUW RQ LQGLYLGXDO
FRQVWLWXWLRQDO FRPSODLQWV�� DQG UHDVRQV OLQNHG WR *HUPDQ\·V
UHODWLYH ILQDQFLDO DQG HFRQRPLF VWDELOLW\ GXULQJ WKH FULVLV� ZKLFK GLG
QRW OHDG WR D SRWHQWLDO FODVK EHWZHHQ WKH SURWHFWLRQ RI WKH
GHPRFUDWLF SULQFLSOH DQG RWKHU FRPSHWLQJ VXSUHPH SULQFLSOHV RI
WKH %DVLF /DZ� VXFK DV GLJQLW\� 7KH PRVW VLJQLILFDQW H[SODQDWLRQ
XQGHUO\LQJ WKH YDU\LQJ DWWLWXGHV GHPRQVWUDWHG E\ &RQVWLWXWLRQDO
&RXUWV WRZDUGV 3DUOLDPHQWV GXULQJ WKH (XUR�FULVLV DSSHDUV WR EH
EDVHG RQ ZKDW FDQ EH UHIHUUHG WR DV WKH VXEVWDQFH RI WKH QDWLRQDO
FRQVWLWXWLRQDO LGHQWLW\� FRQVWLWXWHG E\ OHJDO SULQFLSOHV DQG YDOXHV
WKDW VKDSH WKH YHU\ QDWXUH RI WKH QDWLRQDO &RQVWLWXWLRQV DQG ZKRVH
YLRODWLRQ FRQQRWHV DQ DWWHPSW WR RYHUWXUQ WKH &RQVWLWXWLRQ LWVHOI��
6XFK FRQVWLWXWLRQDO LGHQWLW\ LV RIWHQ EDVHG RQ WKH FRQWHQW RI HWHUQLW\
FODXVHV HQWUHQFKHG LQ ULJLG &RQVWLWXWLRQV� %\ PHDQV RI
FRQVWLWXWLRQDO UHYLHZ RI OHJLVODWLRQ� &RXUWV UHPDLQ WKH XOWLPDWH
LQWHUSUHWHUV RI WKRVH FODXVHV DQG VRPHWLPHV LGHQWLI\ QHZ SULQFLSOHV
RU YDOXHV DV FRQVWLWXWLRQDOO\ ¶XQWRXFKDEOH· LQ D JLYHQ SROLW\�

/RVW�*HQHUDWLRQ"�����*HU��/�-��� ��������DW�������DQG�&��.LOSDWULFN��$UH�WKH�%DLORXWV�
,PPXQH�WR�(8�6RFLDO�&KDOOHQJH�%HFDXVH�7KH\�$UH�1RW�(8�/DZ"�����(X&RQVW �� ��������
DW ����
� 3��)DUDJXQD��,O�%XQGHVYHUIDVVXQJVJHULFKW�H�O·8QLRQH�(XURSHD��WUD�SULQFLSLR�GL�DSHUWXUD�
H�FRQWUROLPLWL� '3&(�����������DW�����
� *��-��-DFREVRKQ��&RQVWLWXWLRQDO�,GHQWLW\�����������������
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,Q *HUPDQ\ WKH SURWHFWLRQ RI WKH GHPRFUDWLF SULQFLSOH�
WKURXJK WKH 3DUOLDPHQW� IRUPV SDUW RI WKH QDWLRQDO FRQVWLWXWLRQDO
LGHQWLW\� DFFRUGLQJ WR WKH IHGHUDO &RQVWLWXWLRQDO &RXUW DQG EDVHG RQ
$UW� ���� DQG ���� **� WKH (XUR�FULVLV FRQVWLWXWLRQDO FDVH ODZ LQ
RWKHU 0HPEHU 6WDWHV� E\ FRQWUDVW� GRHV QRW FRQIHU WKH VDPH YDOXH DV
*HUPDQ FRQVWLWXWLRQDO ODZ GRHV RQ WKH 3DUOLDPHQW DV JXDUDQWRU RI
FLWL]HQV· ULJKWV RI SDUWLFLSDWLRQ LQ SROLWLFDO GHFLVLRQV� 5DWKHU� LQ OLJKW
RI WKH UHOHYDQW QDWLRQDO SROLWLFDO DQG HFRQRPLF FRQWH[W� RWKHU
SULQFLSOHV DQG YDOXHV DUH GHHPHG WR EH VXSHULRU WR GHPRFUDWLF DQG
UHSUHVHQWDWLYH SULQFLSOHV� )RU H[DPSOH� WKH YDOXHV JLYHQ
SUHHPLQHQFH E\ &RQVWLWXWLRQDO &RXUWV GHDOLQJ ZLWK (XUR�FULVLV ODZ
LQFOXGH WKH SULQFLSOH RI VLQFHULW\ LQ )UDQFH� WKH SULQFLSOH RI HTXDOLW\
DQG WKH ULJKW WR GHIHQFH DQG WR DQ LQGHSHQGHQW MXGJH LQ ,WDO\� WKH
SULQFLSOH RI SURSRUWLRQDO HTXDOLW\ LQ 3RUWXJDO� DQG WKH SULQFLSOH RI
D EDODQFHG EXGJHW LQ 6SDLQ� 7KXV� WKH SRZHUV RI 3DUOLDPHQWV LQ WKH
FXUUHQW FULVLV DUH SURWHFWHG WKURXJK FRQVWLWXWLRQDO UHYLHZ LQ WKH
FDVH ODZ UHJDUGLQJ (XUR�FULVLV PHDVXUHV RQO\ LI DQG LQVRIDU DV WKHLU
VDIHJXDUG� DV LQ *HUPDQ\� LV FRQVLGHUHG WR EH LQVWUXPHQWDO WR
SUHVHUYLQJ WKH VXEVWDQFH RI WKH FRQVWLWXWLRQDO LGHQWLW\ YLV�j�YLV
RWKHU FRPSHWLQJ WKRXJK XQHTXDOO\ LPSRUWDQW OHJDO YDOXHV� 7KLV
PHDQV WKDW� LQ GLIIHUHQW FLUFXPVWDQFHV� EH\RQG WKH VFRSH RI WKH
FULVLV� WKH MXGLFLDO EDODQFLQJ EHWZHHQ WKH GHPRFUDWLF SULQFLSOH DQG
RWKHU FRQFXUUHQW VXSUHPH SULQFLSOHV VKDSLQJ WKH *HUPDQ
FRQVWLWXWLRQDO LGHQWLW\ FRXOG SHUPLW D GLIIHUHQW SULQFLSOH WR SUHYDLO�

:KHQ JLYLQJ VXEVWDQFH WR WKH QDWLRQDO FRQVWLWXWLRQDO
LGHQWLW\� RIWHQ &RQVWLWXWLRQDO &RXUWV GR QRW H[SOLFLWO\ HVWDEOLVK D
GLUHFW OLQN EHWZHHQ FHUWDLQ SULQFLSOHV DQG VXFK DQ LGHQWLW\� ,Q RWKHU
ZRUGV� HYHQ LI WKH\ FDUU\ RXW D UHYLHZ RI WKH FRQVWLWXWLRQDO LGHQWLW\�
&RXUWV GR QRW VWDWH WKLV FOHDUO\� +HQFH LW LV IRU VFKRODUV WR GHWHFW
VXFK WUHQGV DQG WKH PRUH RU OHVV LPSOLFLW DFNQRZOHGJPHQW RI WKH
VXEVWDQFH RI WKH FRQVWLWXWLRQDO LGHQWLW\� )URP WKLV YLHZSRLQW� JLYHQ
WKH FKDOOHQJH WKH\ KDYH SRVHG WR WKH VWDELOLW\ DQG HIIHFWLYHQHVV RI
QDWLRQDO FRQVWLWXWLRQDO V\VWHPV� WKH (XUR�FULVLV PHDVXUHV ² ZKLFK
UHSUHVHQW D PL[ RI LQWHUQDWLRQDO� (XURSHDQ DQG QDWLRQDO PHDVXUHV
DGRSWHG LQ UHVSRQVH WR WKH (XUR]RQH FULVLV ² KDYH FRPSHOOHG
&RQVWLWXWLRQDO &RXUWV WR PDNH D PRUH V\VWHPDWLF XVH RI WKH FRUH
SULQFLSOHV RI WKH &RQVWLWXWLRQ� 7KH &RXUWV KDYH GRQH WKLV LQ RUGHU
WR GHIHQG WKHVH IXQGDPHQWDO SULQFLSOHV IURP WKH ¶DWWDFN· RI WKH
(XUR�FULVLV ODZ� MXVW DV WKH\ KDYH GRQH GXULQJ RWKHU FULVHV� OLNH WKH
(XURSHDQ PLJUDWLRQ FULVLV� WKH KLJKHU WKH UDWH RI FRQVWLWXWLRQDO
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FRQIOLFW� WKH PRUH OLNHO\ LW EHFRPHV WKDW WKH &RXUWV ZLOO UHVRUW WR
UHIHUHQFH WR WKH VXSUHPH SULQFLSOHV DQG WR LGHQWLW\ VXFK DUJXPHQWV
LQ WKHLU FRQVWLWXWLRQDO DGMXGLFDWLRQ�� $OWKRXJK WKH\ ZHUH DOVR
SUHVHQW LQ FRQVWLWXWLRQDO FDVH ODZ SULRU WR WKH FULVLV� WKH YROXPH DQG
LQWHQVLW\ RI UHIHUHQFHV WR FRQVWLWXWLRQDO SULQFLSOHV GHILQLQJ WKH
QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\ KDV LQFUHDVHG LQ FRQVWLWXWLRQDO
MXGJPHQWV GHDOLQJ ZLWK (XUR�FULVLV PHDVXUHV� 7KLV DUWLFOH
PDLQWDLQV WKDW WKH GHPRFUDWLF SULQFLSOH DQG WKH SURWHFWLRQ RI
3DUOLDPHQWV DUH QRW SULPDU\ FRQFHUQV IRU PRVW &RQVWLWXWLRQDO
&RXUWV ZKHQ LW FRPHV WR SUHVHUYLQJ WKH FRQVWLWXWLRQDO LGHQWLW\ RI
WKHLU 0HPEHU 6WDWH DJDLQVW (XUR�FULVLV PHDVXUHV�

7KLV DUWLFOH LV VWUXFWXUHG DV IROORZV� 6HFWLRQ � FRQVLGHUV WR
ZKDW H[WHQW WKH SURWHFWLRQ RI SDUOLDPHQWDU\ SRZHUV KDG EHHQ
FRQVLGHUHG LQKHUHQW WR WKH FRQVWLWXWLRQDO LGHQWLWLHV RI 0HPEHU
6WDWHV EHIRUH WKH (XUR�FULVLV HUXSWHG� DQG WKH UROH WKH (8 KDV
XVXDOO\ SOD\HG LQ WULJJHULQJ WKH LGHQWLILFDWLRQ RI VXSUHPH
FRQVWLWXWLRQDO� SULQFLSOHV E\ &RQVWLWXWLRQDO &RXUWV� 6HFWLRQ �
DQDO\VHV ZKLFK SODFH� LI DQ\� 3DUOLDPHQWV RFFXS\ LQ WKH
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ GXULQJ WKH (XUR�FULVLV� 6HFWLRQ �
FULWLFDOO\ DVVHVVHV WKH WUHDWPHQW DIIRUGHG WR 3DUOLDPHQWV LQ WKH
FRQVWLWXWLRQDO FDVH ODZ GHDOLQJ ZLWK (XUR�FULVLV PHDVXUHV� )LQDOO\�
6HFWLRQ � FRQFOXGHV WKDW ZKLOH WKH (XUR]RQH FULVLV KDV SXVKHG
&RQVWLWXWLRQDO &RXUWV WR FRPSOHWH DQ H[SOLFLW RU LPSOLFLW LGHQWLW\
UHYLHZ� LQ SDUWLFXODU LQ UHODWLRQ WR WKHPRVW FRQWURYHUVLDO (XUR�FULVLV
PHDVXUHV��WKLV KDV QRW EHHQ DFFRPSDQLHG E\ DQ LQFUHDVLQJ MXGLFLDO
SURWHFWLRQ RI SDUOLDPHQWDU\ SUHURJDWLYHV�

�� 7KH FRQVWUXFWLRQ RI FRQVWLWXWLRQDO LGHQWLWLHV WKURXJK
FDVH ODZ� 7KH UROH RI WKH (8 �EHIRUH WKH (XUR�FULVLV�

&RQVWLWXWLRQDO &RXUWV DUH HVWDEOLVKHG DG KRF WR HQVXUH WKH
FRUUHFW HQIRUFHPHQW RI D &RQVWLWXWLRQ DV WKHLU SULPDU\ WDVN� E\
FRQWUDVW� IRU LQVWDQFH� ZLWK 6XSUHPH &RXUWV WKDW SHUIRUP WKLV UROH
RQO\ LQFLGHQWDOO\��� ,W IROORZV WKDW &RQVWLWXWLRQDO &RXUWV DUH

� 6HH�� IRU� H[DPSOH�� WKH� FRQWURYHUVLDO� MXGJPHQW� RI� WKH� &RQVWLWXWLRQDO� &RXUW� RI�
+XQJDU\� �������� �;,,�� ����$%�DQG� WKH� FDVH�QRWH� E\�*��+DOPDL��7KH�+XQJDULDQ�
&RQVWLWXWLRQDO� &RXUW� DQG� &RQVWLWXWLRQDO� ,GHQWLW\�� 9HUI%ORJ� ��� -DQXDU\� ������
KWWSV���YHUIDVVXQJVEORJ�GH��
�� 6HH�9��)HUUHUHV�&RPHOOD��&RQVWLWXWLRQDO�&RXUWV�DQG�'HPRFUDWLF�9DOXHV��$�(XURSHDQ�
3HUVSHFWLYH ������� DW ������� -�� .RPiUHN�� 1DWLRQDO� FRQVWLWXWLRQDO� FRXUWV� LQ� WKH�
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SDUWLFXODUO\ VHQVLWLYH WR FDVHV RI SRWHQWLDO HQFURDFKPHQW RQ WKH
QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\� %\ FRQVWLWXWLRQDO LGHQWLW\ KHUH ZH
PHDQ WKH XQWRXFKDEOH FRUH RI D &RQVWLWXWLRQ JURXQGHG LQ
XQDPHQGDEOH FRQVWLWXWLRQDO FODXVHV� DFFRUGLQJ WR H[SOLFLW OLPLWV VHW
E\ FRQVWLWXWLRQDO SURYLVLRQV� LQ WKH 3UHDPEOH DQG LQ WKH
LQWURGXFWRU\ WLWOH RI WKH IXQGDPHQWDO ODZ� DQG YHU\ RIWHQ IXUWKHU
GHILQHG DQG UHLQWHUSUHWHG E\ &RQVWLWXWLRQDO &RXUWV� DV LPSOLFLW
OLPLWV���

7KH OLVW RI H[HPSWLRQV IURP FRQVWLWXWLRQDO UHYLVLRQV PD\ EH
ORQJHU RU VKRUWHU GHSHQGLQJ RQ WKH SDUWLFXODU &RQVWLWXWLRQ� 2IWHQ
WKH H[SOLFLW OLPLWV WR FRQVWLWXWLRQDO DPHQGPHQWV DUH YDJXH LQ WKHLU
IRUPXODWLRQ DQG DUH SUHVHQW LQ PRVW ² WKRXJK QRW DOO ² (XURSHDQ
&RQVWLWXWLRQV� VXFK DV WKH UHIHUHQFH WR WKH IRUP RI WKH 6WDWH� H�J� WKH
5HSXEOLF LQ )UDQFH� ,WDO\ DQG 3RUWXJDO �DUWV� �� )U� &RQVW�� ��� ,W�
&RQVW�� ��� 3W� &RQVW��� RU WKH XQLW\ DQG WKH LQGLYLVLELOLW\ RI WKH 6WDWH
�)UDQFH� ,WDO\� DQG 3RUWXJDO� IRU H[DPSOH�� &RQVWLWXWLRQDO &RXUWV�
KRZHYHU� UHVHUYH IRU WKHPVHOYHV WKH SRZHU WR RULHQW DQG VKDSH WKH
VXEVWDQFH RI WKHVH OLPLWV� VRPHWLPHV LQ DQ XQH[SHFWHG ZD\ ZKHQ
FRQVLGHULQJ WKH SODLQ ZRUGV RI FRQVWLWXWLRQDO WH[WV� )RU LQVWDQFH� WKH
3RUWXJXHVH &RQVWLWXWLRQ LQFOXGHV D ORQJ OLVW RI OLPLWDWLRQV LPSRVHG
RQ FRQVWLWXWLRQDO DPHQGPHQWV �DUW� ��� 3W� &RQVW��� ZKLFK KDV
XQGRXEWHGO\ LQIOXHQFHG WKH PRUH RU OHVV H[SOLFLW LGHQWLILFDWLRQ RI
VXSUHPH SULQFLSOHV RI WKH FRQVWLWXWLRQDO V\VWHP DV SDUW RI WKH
QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\� )RU RXU SXUSRVH� WKH FDVH RI WKH
ULJKWV RI ZRUNHUV DV DQ H[SUHVV UHVWULFWLRQ WR FRQVWLWXWLRQDO UHYLVLRQ
�OLW� H� LV SDUWLFXODUO\ VLJQLILFDQW WR WKH UHODWLRQVKLS ZLWK WKH
�VXSUHPH� SULQFLSOH RI SURSRUWLRQDO HTXDOLW\ WKDW KDV EHHQ DSSOLHG
LQ PDQ\ GHFLVLRQV RI WKH 3RUWXJXHVH &RQVWLWXWLRQDO &RXUW RQ WKH
(XUR�FULVLV ODZ� ZLWKRXW RIWHQ SD\LQJ PXFK DWWHQWLRQ WR WKH HIIHFWV
RI WKLV FDVH ODZ RQ WKH UROH RI WKH SDUOLDPHQW LQ WKH FRQVWLWXWLRQDO
V\VWHP�

(XURSHDQ�&RQVWLWXWLRQDO�'HPRFUDF\��������,&21�������������LQVLVWV�WKDW�WKH�VSHFLDO�
SRVLWLRQ WKDW�QDWLRQDO�&RQVWLWXWLRQDO�&RXUW�KDYH�LQ�WKH�(8�DQG�LQ�WKH�0HPEHU�
6WDWHV�VKRXOG�EH�SUHVHUYHG�
�� 6HH�&��*UHZH��0HWKRGV�RI�,GHQWLILFDWLRQ�RI�1DWLRQDO�&RQVWLWXWLRQDO�,GHQWLW\�� LQ�$��
6DL]�$UQDL]��&��$OFREHUUR� /OLYLQD��1DWLRQDO� &RQVWLWXWLRQDO� LGHQWLW\� DQG� (XURSHDQ�
,QWHJUDWLRQ �������� DW� ��²���� 2Q� WKH� VSHFLILF� SRLQW� RI� WKH� VXEVWDQWLYH� OLPLWV� WR�
FRQVWLWXWLRQDO� DPHQGPHQWV� DQG� WKH� UROH� RI� &RXUWV�� VHH� *�� +DOPDL��
8QFRQVWLWXWLRQDO�&RQVWLWXWLRQDO�$PHQGPHQWV��&RQVWLWXWLRQDO�&RXUWV�DV�*XDUGLDQV�RI�
WKH�&RQVWLWXWLRQ"���� &RQVWHOODWLRQV�� ������������DQG�<��5R]QDL��8QFRQVWLWXWLRQDO�
&RQVWLWXWLRQDO�$PHQGPHQWV��7KH�/LPLWV�RI�$PHQGPHQW�3RZHUV ��������3DUWV�,�DQG�,,,�
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,Q WKH OHJDO V\VWHPV RI WKH (8 0HPEHU 6WDWHV� WKH
LGHQWLILFDWLRQ RI QDWLRQDO FRQVWLWXWLRQDO LGHQWLWLHV LV DOVR WULJJHUHG
E\ (8 ODZ��� 3DUWLFXODUO\ ZKHUH D QDWLRQDO &RQVWLWXWLRQ� OLNH LQ
6SDLQ� LV GHYRLG RI DQ HWHUQLW\ FODXVH DQG KHQFH RI XQDPHQGDEOH
FRQVWLWXWLRQDO SURYLVLRQV� WKH SDUWLFLSDWLRQ RI WKH 6WDWH LQ WKH
(XURSHDQ LQWHJUDWLRQ SURFHVV SURPSWV WKH &RQVWLWXWLRQDO &RXUW RI
WKDW FRXQWU\ WR VHW OLPLWV RQ ZKDW FDQ EH DFKLHYHG WKURXJK
LQWHJUDWLRQ LQ RUGHU WR FRPSO\ ZLWK WKH &RQVWLWXWLRQ� 7KH
LGHQWLILFDWLRQ RI FRQVWLWXWLRQDO OLPLWV WR (XURSHDQ LQWHJUDWLRQ DV D
ZD\ RI VKDSLQJ WKH QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\ KDV DOVR
RFFXUUHG LQ 0HPEHU 6WDWHV ZLWK WH[WXDO OLPLWV WR FRQVWLWXWLRQDO
DPHQGPHQWV� EXW LV SDUWLFXODUO\ VLJQLILFDQW ZKHUH VXFK OLWHUDO
ERXQGDULHV DUH ODFNLQJ� %HLQJ D SRWHQWLDO WKUHDW WR WKH HQGXUDQFH RI
D &RQVWLWXWLRQ WKDW RQO\ UHFRJQLVHV SURFHGXUDO OLPLWV WR LWV
PRGLILFDWLRQ ² OLNH DUWV� ��� DQG ��� RI WKH 6SDQLVK &RQVWLWXWLRQ ²
��� WKH (8 SURPSWV WKH JXDUDQWRU RI WKH FRUUHFW DSSOLFDWLRQ RI WKH
IXQGDPHQWDO ODZ� WKDW LV� WKH &RQVWLWXWLRQDO &RXUW� WR LGHQWLI\
DGGLWLRQDO VXEVWDQWLDO FRQVWLWXWLRQDO FRQVWUDLQWV WR WKH GHHSHQLQJ RI
WKH (XURSHDQ LQWHJUDWLRQ��� ,QGHHG� RQ WKH RFFDVLRQ RI WKH H[ DQWH
UHYLHZ RI FRQVWLWXWLRQDOLW\ RI WKH 7UHDW\ HVWDEOLVKLQJ D &RQVWLWXWLRQ
IRU (XURSH LQ ����� WKH 6SDQLVK &RQVWLWXWLRQDO &RXUW DGPLWWHG WKDW�

¶7KHVH PDWHULDO OLPLWV� ZKLFK DUH QRW H[SUHVVO\ LQFOXGHG
LQ WKH FRQVWLWXWLRQDO SURYLVLRQ �$UWLFOH ���� EXW ZKLFK
LPSOLFLWO\ GHULYH IURP WKH &RQVWLWXWLRQ DQG IURP WKH
HVVHQWLDO PHDQLQJ RI WKH SUHFHSW LWVHOI� DUH XQGHUVWRRG DV
UHVSHFW IRU WKH VRYHUHLJQW\ RI WKH 6WDWH� RXU EDVLF FRQVWLWXWLRQDO
VWUXFWXUHV DQG WKH V\VWHP RI IXQGDPHQWDO SULQFLSOHV DQG
YDOXHV HVWDEOLVKHG LQ RXU &RQVWLWXWLRQ� LQ ZKLFK IXQGDPHQWDO

�� 6HH� %�� *XDVWDIHUUR�� %H\RQG� WKH� ([FHSWLRQDOLVP� RI� &RQVWLWXWLRQDO� &RQIOLFWV�� 7KH�
RUGLQDU\�)XQFWLRQV�RI�WKH�,GHQWLW\�&ODXVH�����<HDUERRN�RI�(XU��/� ��������DW������)��;��
0LOOHW��/
XQLRQ�HXURSpHQQH�HW�O
LGHQWLWp�FRQVWLWXWLRQQHOOH�GHV�pWDWV�PHPEUHV���������3��
)DUDJXQD�� $L� FRQILQL� GHOOD� &RVWLWX]LRQH�� 3ULQFLSL� VXSUHPL� H� LGHQWLWj� FRVWLWX]LRQDOH
��������DW���������DQG�-��6WHUFN��6DPHQHVV�DQG�VHOIKRRG��7KH�HIILFLHQF\�RI�FRQVWLWXWLRQDO�
LGHQWLWLHV�LQ�(8�ODZ��HDUO\�YLHZ�(XU��/�-� ���������
�� 6HH�/� ÉOYDUH]�ÉOYDUH]� /D�OHDOWDG�FRQVWLWXFLRQDO�HQ�OD�&RQVWLWXFLyQ�HVSDxROD�GH�����
�������
�� 0��'DQL��1DWLRQDO�&RQVWLWXWLRQDO�&RXUWV� LQ� VXSUDQDWLRQDO� OLWLJDWLRQ�� D� FRQWH[WXDO�
DQDO\VLV�����(XU��/�-� ������������DW�����
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ULJKWV DFTXLUH WKHLU RZQ VXEVWDQWLYH QDWXUH �$UWLFOH ����
&(�>HPSKDVLV DGGHG@ ���·
7KH JDSV LGHQWLILHG LQ WKH YDJXH IRUPXODWLRQ RI $UWLFOH ���

7(8� ZKLFK GHVFULEHV QDWLRQDO LGHQWLWLHV DV LQKHUHQW LQ 0HPEHU
6WDWHV· ¶IXQGDPHQWDO VWUXFWXUHV� SROLWLFDO DQG FRQVWLWXWLRQDO�
LQFOXVLYH RI UHJLRQDO DQG ORFDO VHOI�JRYHUQPHQW�· DUH WKHQ ILOOHG LQ
E\ QDWLRQDO FRQVWLWXWLRQDO SURYLVLRQV DQG FDVH ODZ��� (YHQ EHIRUH
WKLV FODXVH ZDV LQVHUWHG LQWR WKH (XURSHDQ 7UHDWLHV� &RQVWLWXWLRQDO
&RXUWV LQ VRPH 0HPEHU 6WDWHV KDG WDNHQ WKH RSSRUWXQLW\ WR SRLQW
WR WKH ¶HVVHQWLDO HOHPHQWV· RI WKHLU &RQVWLWXWLRQV WKDW FRXOG QRW EH
HQFURDFKHG XSRQ E\ WKHLU SDUWLFLSDWLRQ LQ WKH (XURSHDQ LQWHJUDWLRQ
SURFHVV� 7R VRPH H[WHQW� WKH (XURSHDQ &RPPXQLW\�8QLRQ KDV KDG
D PDLHXWLF HIIHFW RQ WKHVH &RXUWV� ,W KDV IRUFHG WKHP WR HOLFLW
´FRXQWHU�OLPLWVµ DJDLQVW WKH H[SDQVLRQ RI WKH (XURSHDQ UDQJH RI
DFWLRQ E\ HODERUDWLQJ RQ QDWLRQDO FRQVWLWXWLRQDO WH[WV WR LGHQWLI\ WKH
QRQ�DPHQGDEOH FRUH RI D &RQVWLWXWLRQ��� )RU LQVWDQFH� GHVSLWH WKH
IDFW WKDW WKH RQO\ H[SOLFLW OLPLW WR FRQVWLWXWLRQDO DPHQGPHQWV XQGHU
WKH ,WDOLDQ &RQVWLWXWLRQ LV WKH UHSXEOLFDQ IRUP RI WKH 6WDWH �$UW� ���
,W� &RQVW��� ZKHQ GHDOLQJ ZLWK WKH WKHQ (XURSHDQ &RPPXQLW\ ODZ�
WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW VSHOOHG RXW WKH H[LVWHQFH RI
VXSUHPH SULQFLSOHV RI WKH FRQVWLWXWLRQDO OHJDO V\VWHP� WKDW LV�
IXQGDPHQWDO SULQFLSOHV RI WKH &RQVWLWXWLRQ DQG LQYLRODEOH ULJKWV RI
WKH SHUVRQ WKDW ZHUH WR SUHYDLO RYHU WKH IRXQGLQJ 7UHDW\ RI WKH
(XURSHDQ (FRQRPLF &RPPXQLW\ �7(&� DQG RQ WKH PHDVXUHV
DGYDQFHG E\ LWV LQVWLWXWLRQV��� ,Q D MXGJPHQW GHDOLQJ ZLWK WKH

�� 'HFODUDFLyQ��������������2Q�WKLV�SRLQW�VHH�$��6DL]�$UQDL]�� ,GHQWLWp�QDWLRQDOH�HW�
GURLW� GH� O·8QLRQ�(XURSpHQQH� GDQV� OD� MXULVSUXGHQFH� FRQVWLWXWLRQQHOOH� HVSDJQROH�� LQ�/��
%XUJRUJXH�/DUVHQ� �HG��� /·LGHQWLWp� FRQVWLWXWLRQQHOOH� VDLVLH� SDU� OH� MXJHV� HQ� (XURSH
�����������²�����DQG�3��3pUH]�7UHPSV��1DWLRQDO�,GHQWLW\�LQ�6SDQLVK�&RQVWLWXWLRQDO�
&DVH�/DZ��LQ�$�6DL]�$UQDL]�	�&�$OFREHUUR�//LYLQD��HGV����FLW��DW ��� DW ����
�� $V�SRLQWHG�RXW�E\�%��*XDVWDIHUUR��%H\RQG� WKH�([FHSWLRQDOLVP� RI�&RQVWLWXWLRQDO�
&RQIOLFWV��FLW��DW�������������DQG�(��&ORRWV��1DWLRQDO�,GHQWLW\�LQ�(8�/DZ ������������
�����LW�FDQ�EH�TXHVWLRQHG�ZKHWKHU�WKH�DUHD�RI�SURWHFWLRQ�FRYHUHG�E\�$UW������7(8�
DQG� WKDW� LV� VDIHJXDUGHG� E\� WKH� &RQVWLWXWLRQDO� &RXUWV·� LGHQWLW\� UHYLHZ� UHDOO\�
RYHUODS��
�� 6HH�3��)DUDJXQD��7DNLQJ�&RQVWLWXWLRQDO�,GHQWLWLHV�$ZD\�IURP�WKH�&RXUWV�����%URRN��
-�� ,QW·/��� ��������DW���������DQG�*��9DQ�GHU�6FK\II��([SORULQJ�0HPEHU�6WDWH�DQG�
(XURSHDQ�8QLRQ�&RQVWLWXWLRQDO�,GHQWLW\�����(XU��3XE��/��� ������� DW ��������
�� 6HH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQV�QR�����������������RI����'HFHPEHU�
������ DQG����������� �� ��� RI� �� -XQH� ������2Q� WKHVH� MXGJPHQWV�� VHH� LQ�GHWDLO�0��
&DUWDELD��7KH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW�DQG�WKH�UHODWLRQVKLS�EHWZHHQ�WKH�,WDOLDQ�OHJDO�
V\VWHP�DQG�WKH�(XURSHDQ�8QLRQ��LQ�$��0��6ODXJKWHU��$��6WRQH�6ZHHW��-��+��+��:HLOHU�
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FRQVWLWXWLRQDOLW\ RI WKH QDWLRQDO ODZ �Q� ���������� UDWLI\LQJ DQG
H[HFXWLQJ WKH 5RPH 7UHDW\ RI ����� WKH &RXUW KDG WKH RSSRUWXQLW\
WR LGHQWLI\ RQH RI WKHVH VXSUHPH SULQFLSOHV DQG WR FRQVLGHU LW LQ
UHODWLRQ WR &RPPXQLW\ ODZ� DOWKRXJK LQ WKH HQG LW GHFODUHG WKH FDVH
LQDGPLVVLEOH� 7KH UHIHUULQJ FRXUW ² WKH FDVH KDYLQJ EHHQ EURXJKW
EHIRUH WKH &RQVWLWXWLRQDO &RXUW WKURXJK WKH LQFLGHQWDOLWHU
SURFHHGLQJ ² DVNHG ZKHWKHU $UW� ��� 7(& �E\ H[FOXGLQJ WKH HIIHFWV
RI D &RXUW RI -XVWLFH·V SUHOLPLQDU\ UXOLQJ GHFODULQJ DQ (&
5HJXODWLRQ LQYDOLG RQ WKH PDLQ SURFHHGLQJ DW WKH QDWLRQDO OHYHO�
YLRODWHG $UW� �� ,W� &RQVW�� ZKHUH WKH ULJKW WR GHIHQFH DQG MXGLFLDO
SURWHFWLRQ LV HQWUHQFKHG��� 7KDW WKLV ULJKW DPRXQWV WR D VXSUHPH
SULQFLSOH RI WKH ,WDOLDQ &RQVWLWXWLRQ KDV EHHQ IXUWKHU FRQILUPHG LQ
WKH IROORZLQJ FDVH ODZ RI WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW� DOVR LQ
WKH ILHOG RI LQWHUQDWLRQDO ODZ��� /LNHZLVH WKH ULJKW WR GHIHQFH DQG WR
DQ LQGHSHQGHQW MXGJH� DV VXSUHPH FRQVWLWXWLRQDO SULQFLSOH� KDV
EHHQ DGRSWHG DV D VWDQGDUG RI UHYLHZ LQ WKH FDVH ODZ RQ WKH (XUR�
FULVLV PHDVXUHV�

,Q D PRUH UHFHQW FDVH WKDW LV VWLOO SHQGLQJ DW WKH WLPH RI
ZULWLQJ� GHDOLQJ ZLWK 9$7 IUDXGV DIIHFWLQJ (8 ILQDQFLDO LQWHUHVWV
DQG WKH ,WDOLDQ VWDWXWH RI OLPLWDWLRQV� DQG IHDWXUHG DV WKH ODVW VWHS LQ
WKH ´7DULFFR VDJDµ� WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW·V LVVXH RI DQ
RUGHU IRU D SUHOLPLQDU\ UHIHUHQFH WR WKH &RXUW RI -XVWLFH KDV FDVW
GRXEW DV WR ZKHWKHU WKH SULQFLSOH RI OHJDOLW\ LQ FULPLQDO PDWWHUV�
DPRXQWLQJ WR D VXSUHPH SULQFLSOH RI WKH ,WDOLDQ &RQVWLWXWLRQ �$UW�
�� ,W� &RQVW�� DQG DFFRUGLQJ WR WKH LQWHUSUHWDWLRQ JLYHQ WR WKLV
SULQFLSOH XQGHU ,WDOLDQ ODZ� LV LQ IDFW FRPSDWLEOH ZLWK $UWLFOH ���
7)(8��� ,Q YLHZ RI WKH FRQFLOLDWRU\ DQVZHU SURYLGHG E\ WKH &RXUW
RI -XVWLFH RQ � 'HFHPEHU ���� �FDVH &�������� LW LV XQOLNHO\ WKDW WKH

�HGV����7KH�(XURSHDQ�&RXUW�DQG�1DWLRQDO�&RXUWV� � 'RFWULQH�DQG�-XULVSUXGHQFH��/HJDO�
FKDQJH�LQ�LWV�VRFLDO�FRQWH[W ������������
�� 6HH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q����������� �������RI����$SULO������
DQG� WKH� FRPPHQWV� E\� 0�� &DUWDELD�� 7KH� ,WDOLDQ� &RQVWLWXWLRQDO� &RXUW� DQG� WKH�
5HODWLRQVKLS�%HWZHHQ�WKH�,WDOLDQ�/HJDO�6\VWHP�DQG�WKH�(XURSHDQ�&RPPXQLW\�����0LFK��
-��,QW
O�/������������������ DW ���������6HH�DOVR�MXGJPHQW�Q����������
�� 6HH� MXGJPHQW� Q�� ��������� DQG� WKH� ILUVW� HIIHFWLYH� XVH� RI� WKH� ´FRXQWHU�OLPLWV�
GRFWULQHµ��
�� ,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��2UGHU�Q����������DQG�WKH�FRPPHQWV�E\�'��7HJD��
1DUURZLQJ�WKH�'LDORJXH��7KH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW�DQG�WKH�&RXUW�RI�-XVWLFH�RQ�
WKH�3URVHFXWLRQ�RI�9$7�)UDXGV�� ,QW·O� -��&RQVW��/��%ORJ�����)HEUXDU\������DQG� WKH�
FRQWULEXWLRQV�FROOHFWHG�LQ�$��%HUQDUGL��&��&XSHOOL��HGV����,O�FDVR�7DULFFR�H�LO�GLDORJR�
WUD�OH�&RUWL��/·RUGLQDQ]D���������GHOOD�&RUWH�FRVWLWX]LRQDOH �������
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,WDOLDQ &RQVWLWXWLRQDO &RXUW ZLOO XVH WKH FRQVWLWXWLRQDO LGHQWLW\
UHYLHZ � ´FRXQWHU�OLPLW GRFWULQHµ DJDLQVW (8 ODZ LQ LWV ILQDO
GHFLVLRQ�

,Q *HUPDQ\� WKH (8 KDV DOVR WULJJHUHG WKH GHILQLWLRQ E\ WKH
%XQGHVYHUIDVVXQJVJHULFKW RI WKH QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\� 7KLV
SURFHVV VWDUWHG ZLWK WKH 6RODQJH VDJD DQG LW HQGHG ZLWK WKH
SURWHFWLRQ RI WKH GHPRFUDWLF SULQFLSOH DQG GHPRFUDWLF
UHSUHVHQWDWLRQ LQ (8 DIIDLUV WKURXJK WKH %XQGHVWDJ��� ,Q WKH &RXUW·V
UXOLQJ RQ WKH 7UHDW\ RI 0DDVWULFKW� WKH %XQGHVYHUIDVVXQJVJHULFKW KDG
DOUHDG\ RXWOLQHG WKH IHDWXUHV RI WKH XOWUD YLUHV UHYLHZ RI (8 DFWV WKDW
WUDQVJUHVVHG WKH ERXQGDULHV RI WKH 7UHDW\�EDVHG FRPSHWHQFHV ZLWK
WKH HIIHFW RI GHFODULQJ WKRVH DFWV LQDSSOLFDEOH LQ *HUPDQ\��� 7KH
XOWUD YLUHV UHYLHZ VWRRG DV D EXOZDUN IRU WKH SURWHFWLRQ RI WKH
FRQVWLWXWLRQDO DQG� LQ SDUWLFXODU� OHJLVODWLYH SRZHUV RI WKH QDWLRQDO
SDUOLDPHQW DJDLQVW WKH (8� ZKHQ WKH ODWWHU RYHUVWHSSHG LWV
MXULVGLFWLRQ� +RZHYHU� WKH DYHQXHV IRU WKH DSSOLFDWLRQ RI WKLV NLQG
RI UHYLHZ KDYH EHHQ UHVWUDLQHG E\ WKH VXEVHTXHQW FDVH ODZ���
0RUHRYHU� LQ WKH 0DDVWULFKW GHFLVLRQ WKH *HUPDQ &RQVWLWXWLRQDO
&RXUW HPSKDVL]HG WKH LPSRUWDQFH RI WKH GHPRFUDWLF SULQFLSOH IRU
WKH RYHUDOO FRQVWUXFWLRQ RI WKH (XURSHDQ LQWHJUDWLRQ SURFHVV DQG DV
D FRQGLWLRQ IRU *HUPDQ\·V SDUWLFLSDWLRQ LQ WKH (8� 7KH
%XQGHVYHUIDVVXQJVJHULFKW VSHOOHG RXW WKH LGHD RI WKH
¶FRPSOHPHQWDU\· OHJLWLPDF\�� RI WKH (XURSHDQ 3DUOLDPHQW YLV�j�YLV
QDWLRQDO SDUOLDPHQWV ZLWK UHVSHFW WR WKH SURWHFWLRQ RI GHPRFUDF\ DW
QDWLRQDO OHYHO� ,Q RWKHU ZRUGV� DQ\ ZLWKGUDZDO RI OHJLVODWLYH
FRPSHWHQFH IURP WKH QDWLRQDO SDUOLDPHQW LQ IDYRXU RI WKH (8 PXVW
HQWDLO D WUDQVIHU RI SRZHU WR WKH GHPRFUDWLFDOO\ HOHFWHG LQVWLWXWLRQ�
WKDW LV� WKH (XURSHDQ 3DUOLDPHQW� SURYLGHG WKDW LW KDG VXIILFLHQW
GHPRFUDWLF FUHGHQWLDOV LQ WHUPV RI UHSUHVHQWDWLRQ DQG SRZHUV�

�� 6HH�*HUPDQ�&RQVWLWXWLRQDO�&RXUW��6HFRQG�6HQDWH��%9HUI*(�����������%Y/�������
6RODQJH� ,�%HVFKOX��� ���0D\������DQG�%9HUI*(�����������%Y5�������� 6RODQJH� ,,�
GHFLVLRQ�� ���2FWREHU� ������ ERWK� FDVHV� FRQFHUQLQJ� WKH� VWDQGDUG� RI� SURWHFWLRQ� RI�
IXQGDPHQWDO�ULJKWV��
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW��'HFLVLRQ�RI����2FWREHU������%9HUI*(������ ����
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW��%Y5����������'HFLVLRQ�RI���-XO\�������+RQH\ZHOO�
FDVH��6HH�&��0|OOHUV��*HUPDQ�)HGHUDO�&RQVWLWXWLRQDO�&RXUW��&RQVWLWXWLRQDO�8OWUD�9LUHV�
5HYLHZ�RI�(XURSHDQ�$FWV�2QO\�8QGHU�([FHSWLRQDO�&LUFXPVWDQFHV��'HFLVLRQ�RI��� -XO\�
��������%Y5����������+RQH\ZHOO����(X&RQVW �� ��������DW�����
�� -��%DTXHUR�&UX]��7KH�/HJDF\�RI�WKH�0DDVWULFKW�8UWHLO DQG�WKH�3OXUDOLVW�0RYHPHQW��
(8,�:RUNLQJ�3DSHU�6HULHV��(8,�:3�56&$6 ���������DW�����
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7KH FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ� KRZHYHU� ZDV H[SUHVVO\
DFNQRZOHGJHG E\ WKH *HUPDQ &RQVWLWXWLRQDO &RXUW RQO\ ZLWK WKH
MXGJPHQW RQ WKH 7UHDW\ RI /LVERQ��� $OWKRXJK LW KDV QRW \HW EHHQ
DSSOLHG� WKH %XQGHVYHUIDVVXQJVJHULFKW KDV FRQVLGHUHG WKLV SDUWLFXODU
NLQG RI UHYLHZ LQ UHODWLRQ WR WKH SURWHFWLRQ RI WKH QDWLRQDO
SDUOLDPHQW·V SRZHUV LQ (8 DIIDLUV LQ WKH LQWHUHVWV RI HQVXULQJ
FLWL]HQV· ULJKWV RI SDUWLFLSDWLRQ� ,Q WKH /LVERQ UXOLQJ WKH &RXUW EDVHG
WKH FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ RQ DUW� ���� ** LQ FRPELQDWLRQ
ZLWK WKH HWHUQLW\ FODXVH RI WKH *HUPDQ %DVLF /DZ� $UW� ���� **���
7KHVH WZR SURYLVLRQV DUH LQGHHG FORVHO\ LQWHUWZLQHG LQ WKDW WKH
IRUPHU UHTXLUHV WKDW WKH HVWDEOLVKPHQW RI WKH (8 DV ZHOO DV FKDQJHV
LQ WKH 7UHDW\ IRXQGDWLRQV FDSDEOH RI ´DPHQGLQJ RU VXSSOHPHQWLQJ
WKLV %DVLF /DZµ DUH VXEMHFW HLWKHU WR D SULRU FRQVWLWXWLRQDO
DPHQGPHQW �$UW� ���� **� RU WR WKH HWHUQLW\ FODXVH �$UW� ���� **��
L�H� WKH\ DUH LQDGPLVVLEOH DV ORQJ DV WKH %DVLF /DZ UHPDLQV LQ IRUFH�
7KH MXGLFLDO SURWHFWLRQ RI WKH %XQGHVWDJ WKHQ LV EDVHG XSRQ D
SHFXOLDU LQWHUSUHWDWLRQ RI $UW� ���� ** RQ WKH ULJKW WR YRWH IRU WKH
%XQGHVWDJ DV D ¶ULJKW WR GHPRFUDF\·² D ULJKW WKDW ZRXOG EH
LUUHPHGLDEO\ LPSDLUHG LI WKH SRZHUV DQG WKH DXWRQRP\ RI WKLV
FKDPEHU� ZKHUH WKH SHRSOH DUH UHSUHVHQWHG� ZHUH VHYHUHO\ OLPLWHG
² LQ FRQMXQFWLRQ ZLWK $UW� ���� **� ZKLFK LGHQWLILHV WKH VRXUFH RI
WKH VWDWH DXWKRULW\ LQ WKH SHRSOH DQG LQ WKH HOHFWLRQV� DQG $UW� ����
**� ZKLFK PDNHV WKH GHPRFUDWLF SULQFLSOH XQDPHQGDEOH DV SDUW RI
WKH *HUPDQ FRQVWLWXWLRQDO LGHQWLW\� 7KLV LPSOLHV WKDW WKH
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ IRFXVHV� LQ WKLV UHJDUG� RQ WKH DELOLW\
RI WKH QDWLRQDO SDUOLDPHQW WR SHUIRUP LWV UHSUHVHQWDWLYH IXQFWLRQ
WRZDUGV WKH FLWL]HQV ZKHQ (8 GHFLVLRQ�PDNLQJ LV DW VWDNH��� VLQFH�
DFFRUGLQJ WR WKH &RXUW� *HUPDQ FLWL]HQV DUH QRW DGHTXDWHO\
UHSUHVHQWHG LQ WKH (XURSHDQ 3DUOLDPHQW QRU DUH WKH\ GLUHFWO\
DOORZHG WR WDNH GHFLVLRQV DW WKH VXSUDQDWLRQDO OHYHO� )URP WKLV
YLHZSRLQW� WKH QDWLRQDO SDUOLDPHQW LV ZRUWK SURWHFWLQJ LQVRIDU DV LW

�� /��)0��%HVVHOLQN��1DWLRQDO�DQG�FRQVWLWXWLRQDO� LGHQWLW\�EHIRUH�DQG�DIWHU�/LVERQ�����
8WUHFKW�/�5� ���������
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW��6HFRQG�6HQDWH����%Y(������� ��%Y(������� ��%Y5�
��������� ��%Y5���������� ��%Y5���������� ��%Y5������������-XQH�������������DQG�
����
�� $OVR�EHFDXVH�QDWLRQDO�SDUOLDPHQWV�KDYH�REWDLQHG�QHZ�SRZHUV�WR�SDUWLFLSDWH�LQ�
WKH�(8�GHFLVLRQ�PDNLQJ�SURFHVV��DIWHU�WKH�/LVERQ�7UHDW\�UHYLVLRQ��VHH�$UW�����7(8�
DQG�SURWRFROV�QR����DQG���WR�WKH�7UHDW\�RI�/LVERQ�
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LV WKH RQO\ LQVWLWXWLRQ WKURXJK ZKLFK FLWL]HQV� E\ PHDQV RI WKHLU
ULJKW WR YRWH DQG WKH HOHFWLRQV� FDQ UHWDLQ FRQWURO RYHU WKH (8�

$OWKRXJK RWKHU &RQVWLWXWLRQDO &RXUWV KDYH DOVR UXOHG RQ WKH
FRQVWLWXWLRQDOLW\ RI WKH 7UHDW\ RI /LVERQ� EHIRUH DQG DIWHU LWV
UDWLILFDWLRQ� D FRPSDUDEOH DUJXPHQW� FRQQHFWLQJ WKH QDWLRQDO
FRQVWLWXWLRQDO LGHQWLW\ WR WKH SDUOLDPHQW� KDV QRW EHHQ UDLVHG
RXWVLGH *HUPDQ\��� (YHQ ZKHUH� OLNH LQ )UDQFH� WKH &RQVHLO
&RQVWLWXWLRQQHO UXOLQJ RQ WKH FRQVWLWXWLRQDOLW\ RI WKH /LVERQ 7UHDW\
GHFLGHG WKDW D FKDQJH WR WKH &RQVWLWXWLRQ ZDV UHTXLUHG WR DGGUHVV
WKH UROH RI WKH QDWLRQDO SDUOLDPHQW LQ WKH QHZ (XURSHDQ SURFHGXUHV�
WKHUH ZDV QR PHQWLRQ RI D SRWHQWLDO WKUHDW WR WKH FRQVWLWXWLRQDO
LGHQWLW\ ZLWK UHJDUG WR SDUOLDPHQWDU\ SRZHUV��� 1RU� IROORZLQJ WKH
7UHDW\ UHYLVLRQ� ZDV WKH FKDQJH LQ WKH SRZHUV RI WKH QDWLRQDO
SDUOLDPHQW� UHJDUGLQJ LWV UHSUHVHQWDWLRQ RI )UHQFK FLWL]HQV LQ (8
DIIDLUV� GHHPHG WR RYHUFRPH WKH OLPLWV RI FRQVWLWXWLRQDO
DPHQGDELOLW\� GHVSLWH WKH GHPRFUDWLF SULQFLSOH DSSHDULQJ WR EH SDUW
RI WKH )UHQFK FRQVWLWXWLRQDO LGHQWLW\���

/LNHZLVH� ZKHQ WKH 3ROLVK &RQVWLWXWLRQDO &RXUW GHFLGHG RQ
WKH /DZ RI UDWLILFDWLRQ RI WKH 7UHDW\ RI /LVERQ� GHVSLWH WRXFKLQJ
XSRQ WKH UROH RI WKH QDWLRQDO SDUOLDPHQW UHJDUGLQJ WKH WUDQVIHU RI
FRPSHWHQFHV WR WKH (8� LW GLG QRW LQYRNH WKH ¶VSHFWUXP· RI WKH
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ DQG GLG QRW LGHQWLI\ DQ\ YLRODWLRQ RI
WKH &RQVWLWXWLRQ GHULYLQJ IURP WKH QHZ 7UHDW\ SURYLVLRQV� 7KH
3ROLVK &RQVWLWXWLRQDO &RXUW KHOG WKDW WKH VWUHQJWKHQLQJ RI
SDUOLDPHQWDU\ SRZHUV LQ (8 DIIDLUV DW WKH GRPHVWLF OHYHO ZDV D
PDWWHU IRU WKH QDWLRQDO OHJLVODWXUH� WR EH DFKLHYHG WKURXJK WKH $FW
RI &RRSHUDWLRQ RI WKH &RXQFLO RI 0LQLVWHUV ZLWK WKH 6HMP DQG WKH
6HQDWH��� 7KH FRQVWLWXWLRQDO LGHQWLW\ ZDV QRW LQYRNHG DQG WKH

�� 6HH� 0�� :HQGHO�� /LVERQ� %HIRUH� WKH� &RXUWV�� &RPSDUDWLYH� 3HUVSHFWLYHV�� ��
(8&RQVW������������DW����
�� )UHQFK� &RQVHLO� FRQVWLWXWLRQQHO�� 'pFLVLRQ� ��������� '&�� KRZHYHU�� KDV� IXUWKHU�
GHYHORSHG� WKH� FDVH� ODZ� RI� WKH� &RQVHLO� FRQVWLWXWLRQQHO�� H�J�� 'pFLVLRQ� ������ '&�
LPSOLFLWO\�GHDOLQJ�ZLWK�WKH�)UHQFK�FRQVWLWXWLRQDO�LGHQWLW\�LQ�UHODWLRQ�WR�(8�ODZ�
DQG�WKH�SRWHQWLDO�́ WKUHDW�WR�WKH�HVVHQWLDO�FRQGLWLRQV�IRU�WKH�H[HUFLVH�RI�WKH�QDWLRQDO�
VRYHUHLJQW\� �&RQVLGpUDQW� ��µ�� 6HH� H[WHQVLYHO\� 0�� 4XHVQHO�� /D� SURWHFWLRQ� GH�
O·LGHQWLWp�FRQVWLWXWLRQQHOOH�GH�OD�)UDQFH �����������II��
�� 6HH�)UHQFK�&RQVHLO�&RQVWLWXWLRQQHO��'pFLVLRQ�Q�����������'&�����'HFHPEHU������
���������6HH�0��4XHVQHO��/D�SURWHFWLRQ�GH�O·LGHQWLWp�FRQVWLWXWLRQQHOOH�GH�OD�)UDQFH��FLW��
DW�������������
�� 3ROLVK�&RQVWLWXWLRQDO�&RXUW��.����������1RYHPEHU������ ���������
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MXGJPHQW GLG QRW OLQN WKH SRZHUV RI WKH QDWLRQDO SDUOLDPHQW WR WKH
XQWRXFKDEOH FRUH RI WKH 3ROLVK &RQVWLWXWLRQ���

)LQDOO\� WKH SURFHVV RI (XURSHDQ LQWHJUDWLRQ DQG LQ SDUWLFXODU
WKH FUHDWLRQ RI WKH (FRQRPLF DQG 0RQHWDU\ 8QLRQ �(08� KDV OHG
(XUR]RQH FRXQWULHV WR DGG QHZ IXQGDPHQWDO SULQFLSOHV WR EH
EDODQFHG DJDLQVW PRUH ´WUDGLWLRQDOµ VXSUHPH SULQFLSOHV RI QDWLRQDO
&RQVWLWXWLRQV� 7KH (XUR�FULVLV KDV IXUWKHU UHLQIRUFHG VXFK D
SRWHQWLDO ² DQG VRPHWLPHV DFWXDO ² FRQIOLFW EHWZHHQ VXSUHPH
SULQFLSOHV� 7KH SULQFLSOH RI VLQFHULW\ RI WKH EXGJHW� ZKLFK DSSHDUHG
IRU WKH ILUVW WLPH LQ )UDQFH LQ WKH FDVH ODZ RI WKH &RQVHLO
&RQVWLWXWLRQQHO LQ ���� DQG ZDV FRGLILHG RQH \HDU ODWHU LQ WKH ORL
RUJDQLTXH UHODWLYH DX[ ORLV GH ILQDQFHV �/2/)�� GHULYHV IURP WKH
(XURSHDQ 6WDELOLW\ DQG *URZWK 3DFW RI ���� DQG IURP WKH REOLJDWLRQ
WR PDLQWDLQ D UHOLDEOH EXGJHW��� 7KH &RQVHLO FRQVWLWXWLRQQHO KDV
UHYLHZHG WKH SULQFLSOH RI VLQFHULW\ LQ UHODWLRQ WR WKH SDUOLDPHQWDU\
VFUXWLQ\ IRUHVHHQ E\ WKH ODZ DQG KDV FRQFOXGHG WKDW LI WKH
3DUOLDPHQW� LQFOXGLQJ WKURXJK LWV FRPPLWWHHV� LV SURPSWO\
LQIRUPHG E\ WKH JRYHUQPHQW DERXW WKH EXGJHWDU\ PHDVXUHV WR EH
DGRSWHG DQG LV DEOH WR H[DPLQH WKHP� WKLV LV D IXUWKHU HOHPHQW LQ
IDYRXU RI WKH VLQFHULW\ RI WKH EXGJHWDU\ PHDVXUH DW VWDNH� ZKLFK KDV
VXUYLYHG WKH VFUXWLQ\ RI WKH HOHFWHG DVVHPEO\��� 7KLV IXUWKHU
FRQGLWLRQ PDNHV LW SDUWLFXODUO\ GLIILFXOW IRU WKH &RQVHLO WR GHFODUH
XQFRQVWLWXWLRQDO DQ DFW RQ WKH EDVLV RI WKH SULQFLSOH RI VLQFHULW\�

0RUH UHFHQWO\� IRU H[DPSOH LQ ,WDO\ DQG LQ 6SDLQ� WKH
FRQVWLWXWLRQDOL]DWLRQ RI WKH SULQFLSOH RI D EDODQFHG EXGJHW GXULQJ
WKH (XUR�FULVLV KDV SURPSWHG D VRUW RI ´FRPSHWLWLRQµ EHWZHHQ WKH
´JROGHQ UXOHµ DQG RWKHU SULQFLSOHV� OLNH WKH SULQFLSOH RI HTXDOLW\�
ZKHQ ZHOIDUH FXWV DUH LPSRVHG XSRQ VHOHFWHG FDWHJRULHV RI SHRSOH�
&RQVWLWXWLRQDO &RXUWV KDYH EHHQ DVNHG WR UHVROYH WKLV
´FRPSHWLWLRQµ RQ D FDVH E\ FDVH EDVLV� VRPHWLPHV ZLWK QR FRQVLVWHQW
OLQH RI UHDVRQLQJ SURGXFHG RYHU WLPH� ,QGHHG� LQ DGGLWLRQ WR WKH
ULJKW WR GHIHQFH DQG MXGLFLDO SURWHFWLRQ� LQ ,WDO\ WKH SULQFLSOH RI
HTXDOLW\ KDV EHHQ FRQVLGHUHG E\ WKH FRQVWLWXWLRQDO FDVH ODZ DQG

�� 6HH� &�� )DVRQH� 	� 1�� /XSR�� &RQVWLWXWLRQDO� 5HYLHZ� DQG� WKH� 3RZHUV� RI� 1DWLRQDO�
3DUOLDPHQWV� LQ� (8� $IIDLUV�� (URVLRQ� RU� 3URWHFWLRQ"�� LQ� '�� -DQFLF� �HG��� 1DWLRQDO�
3DUOLDPHQWV� DIWHU� WKH� /LVERQ� 7UHDW\� DQG� WKH� (XUR� &ULVLV�� 5HVLOLHQFH� RU� 5HVLJQDWLRQ"�
��������������
�� )UHQFK�&RQVHLO�&RQVWLWXWLRQQHO�� GpFLVLRQ�Q� �������� '&�DQG�GpFLVLRQ�Q� �����
��� '&�
�� )UHQFK�&RQVHLO�&RQVWLWXWLRQQHO� GpFLVLRQV�Q �������� '& DQG Q �������� '&�
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VFKRODUVKLS WR EH D VXSUHPH SULQFLSOH RI WKH ,WDOLDQ &RQVWLWXWLRQ�
ZKLFK WKXV VKDSHV WKH ,WDOLDQ FRQVWLWXWLRQDO LGHQWLW\��� ,Q %HOJLXP�
ZKHUH WKH &RQVWLWXWLRQDO &RXUW KDG QHYHU FDUULHG RXW D
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ� D ILUVW FDXWLRXV GHYHORSPHQW
UHJDUGLQJ WKH XVH RI WKH %HOJLDQ FRQVWLWXWLRQDO LGHQWLW\ DV D EDUULHU
WR IXUWKHU LQWHJUDWLRQ KDV RFFXUUHG� IRU WKH ILUVW WLPH� LQ ���� E\
PHDQV RI WKH DGMXGLFDWLRQ RI WKH )LVFDO &RPSDFW� +RZHYHU� DV
H[SODLQHG LQ WKH QH[W VHFWLRQ� WKLV UHPDLQV LQ YHU\ YDJXH DQG
JHQHULF WHUPV�

�� 7KH PDUJLQDO SODFH RI 3DUOLDPHQWV LQ WKH ´FRQVWLWXWLRQDO
LGHQWLW\ UHYLHZµ GXULQJ WKH (XUR�FULVLV

7KH GHILQLWLRQ RI WKH FRQVWLWXWLRQDO LGHQWLW\ WKURXJK FDVH ODZ LV
SURPSWHG HVSHFLDOO\ LQ PRPHQWV ZKHQ WKH HQIRUFHPHQW RI WKH
&RQVWLWXWLRQ LV XQGHU VWUHVV� GXH WR GRPHVWLF SROLWLFDO DQG HFRQRPLF
FULVHV DQG HYHQ PRUH VR E\ YLUWXH RI H[WHUQDO HYHQWV DQG WKH OHJDO
UHDFWLRQ WR WKHP� +HQFH� LQ WKH ODVW IHZ \HDUV� (XUR�FULVLV PHDVXUHV
DQG SDUWLFXODUO\ WKRVH KDYLQJ WKH PRVW FRQWURYHUVLDO QDWXUH ²
EHFDXVH RI WKHLU IRUP DQG VXEVWDQFH ² OLNH WKH LQWHUJRYHUQPHQWDO
DJUHHPHQWV QHJRWLDWHG RXWVLGH (8 ODZ DQG WKH UHVFXH SDFNDJHV�
KDYH VWUHQJWKHQHG WKH ´PDLHXWLFµ HIIHFW (8 ODZ KDG DOUHDG\
SURPSWHG LQ WULJJHULQJ WKH LGHQWLILFDWLRQ RI WKH VXSUHPH SULQFLSOHV
RI 0HPEHU 6WDWHV· &RQVWLWXWLRQV WKURXJK WKH FDVH ODZ RI
&RQVWLWXWLRQDO &RXUWV� HYHQ ZKHQ WKH\ GR QRW H[SUHVVO\
DFNQRZOHGJH WKHP DV FRQVWLWXWLQJ WKH QDWLRQDO FRQVWLWXWLRQDO
LGHQWLW\�

$OWKRXJK WKH SURWHFWLRQ RI SDUOLDPHQWDU\ SRZHUV LQ WKH
(XUR�FULVLV KDV EHHQ LQYRNHG YLD WKH FRQVWLWXWLRQDO FRPSODLQWV DQG
FKDOOHQJHV EHIRUH &RQVWLWXWLRQDO &RXUWV� WKH DUJXPHQW RI WKH
VDIHJXDUGV WR WKH SUHURJDWLYHV RI SDUOLDPHQWV KDV EHHQ VRPHZKDW
GLVUHJDUGHG� (YHQ ZKHQ� OLNH LQ 3RODQG DQG %HOJLXP� WKH UROH RI WKH
3DUOLDPHQW ZDV DW WKH YHU\ FHQWUH RI WKH (XUR�FULVLV FDVH ODZ� WKLV
GLG QRW QHFHVVDULO\ UHVXOW LQ D KLJKHU OHYHO RI SURWHFWLRQ IRU WKLV
LQVWLWXWLRQ�

�� 6HH��IRU�H[DPSOH��,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q������������������DQG�
Q����������������6HH�$��&HORWWR��$UW�����LQ�5��%LIXOFR��$��&HORWWR�	�0��2OLYHWWL��HGV���
&RPPHQWDULR�DOOD�&RVWLWX]LRQH ������� ���
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7KH &RQVWLWXWLRQDO &RXUW RI 3RODQG KDG WKH RSSRUWXQLW\ WR
LQWHUYHQH LQ VXSSRUW RI WKH 3DUOLDPHQW WZLFH� EXW LW FKRVH HLWKHU WR
GLVPLVV WKH FDVH RU WR UHVROYH LW RQ RWKHU JURXQGV� ,Q D ILUVW FDVH� D
SDUOLDPHQWDU\PLQRULW\ FKDOOHQJHG H[ SRVW WKH FRPSOLDQFH RI WKH $FW
UDWLI\LQJ DUW� ��� 7)(8 DPHQGPHQW ² EDVHG RQ 'HFLVLRQ
���������(8 ²ZLWK DUW� ���� 7(8� HVWDEOLVKLQJ D VLPSOLILHG 7UHDW\
UHYLVLRQ SURFHGXUH� DQG DUW� �� RI WKH 3ROLVK &RQVWLWXWLRQ� LQ YLHZ
RI WKH QDWLRQDO SURFHGXUH IROORZHG LQ VSLWH RI WKH FRQWHQW RI WKH
7UHDW\ DPHQGPHQW� ,Q SDUWLFXODU� WKH SDUOLDPHQWDU\ RSSRVLWLRQ
FRQWHQGHG WKDW WKH 7UHDW\ DPHQGPHQW KDG H[WHQGHG WKH (8·V
FRPSHWHQFHV DQG HVSHFLDOO\ WKH MXULVGLFWLRQ RI WKH &RXUW RI -XVWLFH
DQG WKH &RXUW RI $XGLWRUV LQ EUHDFK RI DUW� ���� 7(8� 0RUHRYHU�
DFFRUGLQJ WR WKH SDUOLDPHQWDU\ PLQRULW\� WKH UROH RI WKH 3DUOLDPHQW
LQ WKH UDWLILFDWLRQ SURFHGXUH KDG EHHQ XQGHUPLQHG� *LYHQ WKH
DOOHJHG H[WHQVLRQ RI WKH (8·V FRPSHWHQFHV� WKH UDWLILFDWLRQ RI WKLV
FRQIHUUDO RI FRPSHWHQFH EH\RQG WKH 6WDWH DXWKRULWLHV UHTXLUHG
DXWKRULVDWLRQ SXUVXDQW WR DUW� �� RI WKH 3ROLVK &RQVWLWXWLRQ� L�H� WKH
5DWLILFDWLRQ $FW PXVW EH DSSURYHG LQ HDFK &KDPEHU E\ WZR WKLUGV
PDMRULW\ RU E\ D QDWLRQDO UHIHUHQGXP� DQG QRW E\ VLPSOH PDMRULW\
LQ ERWK &KDPEHUV LQ FRPSOLDQFH ZLWK DUW� �� &RQVW�� DV LQ IDFW
RFFXUUHG��� 7KH &RQVWLWXWLRQDO &RXUW� KRZHYHU� GLG QRW DGGUHVV WKH
TXHVWLRQ DW DOO� VLQFH LW KHOG WKDW ´WKH DGGLWLRQ RI 3DUDJUDSK � WR
$UWLFOH ��� RI WKH 7)(8 GLG QRW FRQIHU DQ\ QHZ FRPSHWHQFHV RQ WKH
8QLRQµ DQG DOVR UHOLHG RQ WKH 3ULQJOH FDVH ODZ RI WKH &RXUW RI -XVWLFH
WR VXSSRUW WKLV VWDWHPHQW���

,Q D VHFRQG FDVH� ZKHQ LW ZDV DVNHG WR UHYLHZ WKH
FRQVWLWXWLRQDOLW\ RI WKH )LVFDO &RPSDFW� DOWKRXJK 3RODQG ZDV RQO\
ERXQG E\ 7LWOH 9 RI WKH WUHDW\ EHLQJ RXWVLGH WKH (XUR]RQH� WKH
&RQVWLWXWLRQDO &RXUW GLVPLVVHG WKH FDVH RQ SURFHGXUDO JURXQGV
GHVSLWH KDYLQJ WKH RSSRUWXQLW\ WR DGGUHVV WKH SUREOHP RI WKH
3DUOLDPHQW
V FRQVWUDLQHG EXGJHWDU\ DXWRQRP\��� 0RVW FODLPV RI

�� .��*UDQDW� $SSURYDO�RI�$UWLFOH�����7)(8�$PHQGPHQW�LQ�3RODQG��7KH�3HUVSHFWLYH�RI�
WKH�&RQVWLWXWLRQDO�&RXUW�RQ�(XUR]RQH�&ULVLV�/DZ�����(XU��3XE��/� ����������DW ����
�� 7KH�FDVH�RI�WKH�3ROLVK�&RQVWLWXWLRQDO�&RXUW�LV�.�������RI����-XQH����������������
7KH�3ULQJOH�FDVH��&���������RI�WKH�&RXUW�RI�-XVWLFH��ZDV�GHFLGHG�RQ����1RYHPEHU�
�����DQG�ZDV�EDVHG�RQ�D�SUHOLPLQDU\�UHIHUHQFH�RI�WKH�6XSUHPH�&RXUW�RI�,UHODQG�
DOVR�GHDOLQJ�ZLWK�DUW������7)(8�DPHQGPHQW��
�� 3ROLVK�&RQVWLWXWLRQDO�&RXUW��MRLQW�FDVHV�.�������DQG�.��������MXGJPHQW�RI����
0DUFK� ������ 6HH�$��+LQDUHMRV��7KH�(XUR�$UHD�&ULVLV� LQ�&RQVWLWXWLRQDO�3HUVSHFWLYH
�������������QRWH�����
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DOOHJHG YLRODWLRQ RI WKH &RQVWLWXWLRQ DGYDQFHG E\ D JURXS RI 03V
DQG VHQDWRUV DJDLQVW WKH )LVFDO &RPSDFW DQG WKH 5DWLILFDWLRQ %LOO
DFWXDOO\ GHDOW ZLWK WKH LOOHJDO WUDQVIHU RI SRZHUV IURP WKH
3DUOLDPHQW WR WKH (XURSHDQ &RPPLVVLRQ DQG WKH (8 LQ JHQHUDO�
ZLWK WKH UHVXOW EHLQJ WKH OLPLWDWLRQ RI WKH VFRSH RI SDUOLDPHQWDU\
GHFLVLRQV� IRU LQVWDQFH UHJDUGLQJ WKH ´JROGHQ UXOHµ LQ OLJKW RI WKH
SURVSHFWLYH DFFHVVLRQ WR WKH (XUR]RQH�

,Q %HOJLXP� JLYHQ WKH GHOD\HG LPSOHPHQWDWLRQ RI WKH )LVFDO
&RPSDFW LQ GRPHVWLF ODZ� WKH &RQVWLWXWLRQDO &RXUW ZDV DVNHG WR
GHFLGH TXLWH ODWH� FRPSDUHG ZLWK RWKHU FRXQWULHV� RQ WKH
FRQVWLWXWLRQDOLW\ RI WKH /DZ RI �� -XQH ���� JLYLQJ H[HFXWLRQ WR WKH
DJUHHPHQW� ZLWK WKH FRRSHUDWLRQ DJUHHPHQW EHWZHHQ WKH
)HGHUDWLRQ� WKH &RPPXQLWLHV� WKH 5HJLRQV DQG WKH &RPPXQLWLHV·
&RPPLVVLRQV RQ WKH LPSOHPHQWDWLRQ RI $UWLFOH � RI WKH )LVFDO
&RPSDFW DQG ZLWK WKH )OHPLVK 'HFUHH JLYLQJ DVVHQW WR WKDW
DJUHHPHQW��� ,QWHUHVWLQJO\� VHYHUDO DFWLRQV IRU DQQXOPHQW WKDW ZHUH
EURXJKW EHIRUH WKH &RXUW UHODWHG WR WKH OLPLWDWLRQ RI SDUOLDPHQWDU\
SRZHUV RQ EXGJHWDU\ GHFLVLRQ�PDNLQJ� )RU H[DPSOH� D QXPEHU RI
LQGLYLGXDO DSSOLFDQWV LQYRNHG WKH LPSDLUPHQW� E\ WKH )LVFDO
&RPSDFW DQG E\ WKH QDWLRQDO VRXUFHV LPSOHPHQWLQJ LW� RI WKHLU
DELOLW\ WR SDUWLFLSDWH LQ GHFLVLRQV GHDOLQJ ZLWK EXGJHWDU\ LVVXHV
SUHFLVHO\ EHFDXVH RI WKH PDUJLQDOL]DWLRQ RI QDWLRQDO SDUOLDPHQWV·
SUHURJDWLYHV� 0RUHRYHU� D PHPEHU RI WKH 3DUOLDPHQW RI WKH
*HUPDQ�VSHDNLQJ FRPPXQLW\ LQ %HOJLXP FRQWHVWHG WKH VHYHUH
UHVWULFWLRQ RI KLV GXWLHV DQG ULJKWV DV DQ 03 UHJDUGLQJ EXGJHWDU\
GHFLVLRQV��� +RZHYHU� DOO WKHVH DFWLRQV IRU DQQXOPHQW ZHUH GHFODUHG
LQDGPLVVLEOH EHFDXVH RI WKH ODFN RI VWDQGLQJ RI WKH DSSOLFDQWV� ZKR
KDG IDLOHG WR SURYH WKHLU GLUHFW LQWHUHVW LQ WKH RXWFRPH RI WKH FDVH���
1HYHUWKHOHVV� WKH FDVH LV LQWHUHVWLQJ� IRU WZR PDLQ UHDVRQV� GHVSLWH
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ DQG WKH UROH RI QDWLRQDO SDUOLDPHQWV
QRW GLUHFWO\ EHLQJ FRQVLGHUHG E\ WKH &RXUW� )LUVW� WKH FRQVWLWXWLRQDO

�� 6HH�%HOJLDQ�&RQVWLWXWLRQDO�&RXUW��$UUrW���������RI����$SULO������DQG�WKH�FDVH�
QRWH� E\� 3�� 'HUPLQH�� /D� 'LVFLSOLQH� %XGJpWDLUH� (XURSpDQLVpH�  /
$XQH� 'H� /D�
&RQVWLWXWLRQ� %HOJH� � 2EV�� 6RXV� &�� &RQVW��� 1�� ��������� ��������� ����� -RXUQDO� GHV�
7ULEXQDX[������������
�� 6HH�� LQ� GHWDLO�� 3�� *pUDUG� 	�:�� 9HUULMGW�� %HOJLDQ� &RQVWLWXWLRQDO� &RXUW� $GRSWV�
1DWLRQDO�,GHQWLW\�'LVFRXUVH��%HOJLDQ�&RQVWLWXWLRQDO�&RXUW�1R� ������������$SULO�������
���(X&RQVW ��������������
�� $OWKRXJK�� LQ� FRQWUDVW� WR� WKH� FDVH� PHQWLRQHG�� W\SLFDOO\� WKH� VFUXWLQ\� RI� WKLV�
VWDQGDUG�E\�WKH�&RQVWLWXWLRQDO�&RXUW�KDV�QRW�EHHQ�YHU\�VWULFW��VHH�0��9HUGXVVHQ��
-XVWLFH�FRQVWLWXWLRQQHOOH ����������������
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MXGJHV EULHIO\ HODERUDWHG RQ WKH DXWKRULW\ RI WKH 3DUOLDPHQW LQ OLJKW
RI WKH )LVFDO &RPSDFW� 7KH SRZHU RI WKH IHGHUDO 3DUOLDPHQW WR
GHFLGH RQ WKH EXGJHW �$UWLFOH ��� %HOJ� &RQVW��� DQG LWV GLVFUHWLRQ WR
VHW WKH PHGLXP�WHUP REMHFWLYH WRJHWKHU ZLWK RWKHU LQVWLWXWLRQV DQG
WR YRWH RQ UHOHYDQW LQWHUQDWLRQDO DJUHHPHQWV DUH H[SUHVVO\
DFNQRZOHGJHG E\ &RQVWLWXWLRQDO &RXUW LQ WKH FDVH� 7KH &RXUW
DVVHVVHG WKH )LVFDO &RPSDFW DV EHLQJ LQ DFFRUGDQFH ZLWK $UWLFOH ���
&RQVW�� WKDW LV� WKH WUHDW\ GRHV QRW MHRSDUGLVH WKH GLVFUHWLRQ RI WKH
3DUOLDPHQW LQ WKH LPSOHPHQWDWLRQ RI WKH EXGJHWDU\ FRQVWUDLQWV�
6HFRQG� IRU WKH ILUVW WLPH LQ WKH &RXUW·V FDVH ODZ� WKH FRQVWLWXWLRQDO
MXGJHV UHIHUUHG H[SUHVVO\ WR WKH %HOJLDQ FRQVWLWXWLRQDO LGHQWLW\�
7KHUHIRUH� D &RQVWLWXWLRQDO &RXUW WKDW KDG QHYHU SUHYLRXVO\
HODERUDWHG RQ� RU HYHQ UHIHUUHG WR� WKH FRQVWLWXWLRQDO LGHQWLW\
DUJXPHQW DQG WR WKH OLPLWV WR FRQVWLWXWLRQDO DPHQGPHQWV GLG VR LQ
WKH FRQWH[W RI WKH (XUR�FULVLV� DORQJVLGH RWKHU &RXUWV WKDW KDG
DOUHDG\ FLWHG RU XVHG WKHVH WRROV� ,Q GRLQJ VR� WKH &RXUW FRQILUPHG
WKDW WKH GLVFRXUVH RQ FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ PD\ EH IUDPHG
ZLWKLQ WKH SKHQRPHQRQ RI WKH ´PLJUDWLRQ RI OHJDO LGHDVµ�� DQG WKDW
WKLV FULVLV KDV IXUWKHU IRVWHUHG VXFK D ´PLJUDWLRQµ IURP RQH FRXQWU\
WR DQRWKHU�

:KHQ GHDOLQJ ZLWK WKH DWWULEXWLRQ E\ WKH )LVFDO &RPSDFW RI
QHZ FRPSHWHQFHV WR WKH (XURSHDQ &RPPLVVLRQ DQG WR WKH &RXUW RI
-XVWLFH� WKH %HOJLDQ &RQVWLWXWLRQDO &RXUW RXWOLQHG QHZ OLPLWV DV WR
ZKDW WKH OHJLVODWXUH FDQ GR LQ WHUPV RI IXUWKHU FRQIHUUDO RI SRZHUV
WR LQVWLWXWLRQV XQGHU SXEOLF LQWHUQDWLRQDO ODZ� EDVHG RQ $UWLFOH ��
&RQVW� 7KH QDWLRQDO OHJLVODWXUH DQG WKH LQWHUQDWLRQDO LQVWLWXWLRQV LQ
TXHVWLRQ DUH QRW JLYHQ ´DQ XQOLPLWHG OLFHQFHµ LQ WKLV UHJDUG��� 7KH
ERXQGDU\ KHUH� DFFRUGLQJ WR WKH YDJXH IRUPXOD XVHG E\ WKH &RXUW
LQ DQ RELWHU GLFWXP� DQG PLUURULQJ LQ SDUW $UWLFOH ��� 7(8� LV
UHSUHVHQWHG E\ ´D GLVFULPLQDWRU\ GHURJDWLRQ WR QDWLRQDO LGHQWLW\
LQKHUHQW LQ WKH IXQGDPHQWDO VWUXFWXUHV� SROLWLFDO DQG FRQVWLWXWLRQDO�
RU WR WKH EDVLF YDOXHV RI WKH SURWHFWLRQ RIIHUHG E\ WKH &RQVWLWXWLRQ
WR DOO OHJDO VXEMHFWVµ��� 7KH &RXUW IDLOHG WR FODULI\ WKH FRQWHQW RI WKH
QDWLRQDO LGHQWLW\ LQ WKLV FDVH� LQ SDUW EHFDXVH LW GHFLGHG XOWLPDWHO\
WKDW QHLWKHU WKH &RPPLVVLRQ QRU WKH &RXUW RI -XVWLFH DUH JUDQWHG DQ
H[WHQGHG MXULVGLFWLRQ WR FRQWURO DQG FRQVWUDLQ QDWLRQDO EXGJHWV E\

�� 6HH�<� 5R]QDL��8QFRQVWLWXWLRQDO�&RQVWLWXWLRQDO�$PHQGPHQWV³7KH�0LJUDWLRQ�DQG�
6XFFHVV�RI�D�&RQVWLWXWLRQDO�,GHD����$P� -� &RPS� /������������DW�����
�� 6HH�%HOJLDQ�&RQVWLWXWLRQDO�&RXUW��$UUrW����������%�����
�� ,ELGHP�
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WKH )LVFDO &RPSDFW� 6RPH DWWHPSWV KDYH EHHQ PDGH WR LGHQWLI\ WKDW
ZKLFK WKH &RXUW GLG QRW H[SUHVV� QDPHO\ WKH SUHFLVH PHDQLQJ RI WKH
%HOJLDQ QDWLRQDO LGHQWLW\� $OWKRXJK WKH GHPRFUDWLF SULQFLSOH DQG
WKH SULQFLSOH RI UHSUHVHQWDWLYH GHPRFUDF\ GR QRW VWDQG RXW FOHDUO\
RQ WKH OLVW� WKH SULQFLSOH RI OHJDOLW\ GRHV� DQG LW PD\ LQ IDFW SOD\ D
UROH LQ SUHVHUYLQJ SDUOLDPHQWDU\ SRZHUV VXFK WKDW VRPH GRPDLQV�
OLNH WD[� DUH UHVHUYHG IRU SDUOLDPHQWDU\ OHJLVODWLRQ��� +HQFH�
DFFRUGLQJ WR WKH FDVH ODZ� WKH VDIHJXDUG RI 3DUOLDPHQW·V
SUHURJDWLYHV GRHV QRW DSSHDU WR EH D SDUW RI WKH %HOJLDQ QDWLRQDO
LGHQWLW\ DW SUHVHQW� EXW LQ WKH IXWXUH� LW PD\ EH H[SOLFLWO\ LQFOXGHG
LQ RUGHU WR HQKDQFH WKH SURWHFWLRQ RI WKH SULQFLSOH RI OHJDOLW\�

%\ FRQWUDVW� LQ *HUPDQ\� DOOHJHG YLRODWLRQV RI WKH GHPRFUDWLF
SULQFLSOH DQG WKH SRZHUV RI WKH %XQGHVWDJ QRW RQO\ KDYH IRUPHG WKH
EDVLV IRU WKH PDQ\ FRQVWLWXWLRQDO FKDOOHQJHV DQG LQGLYLGXDO
FRPSODLQWV RQ ZKLFK WKH &RQVWLWXWLRQDO &RXUW KDV EHHQ UHTXHVWHG
WR MXGJH� 7KH &RXUW LWVHOI� LQ OLQH ZLWK LWV /LVERQ UXOLQJ RI ����� KDV
GHHPHG WKH SURWHFWLRQ RI WKH EXGJHWDU\ SRZHUV RI WKH %XQGHVWDJ WR
EH SDUW RI WKH XQDPHQGDEOH FRUH RI WKH *HUPDQ %DVLF /DZ DQG WR
VHUYH DV D VWDQGDUG IRU WKH FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ� ,Q LWV ILUVW
MXGJPHQW RQ WKH PDWWHU� RI � 6HSWHPEHU ����� UHJDUGLQJ WKH ORDQ
DJUHHPHQW EHWZHHQ *UHHFH DQG WKH (XURSHDQ )LQDQFLDO 6WDELOLW\
)DFLOLW\ �()6)�� WKH *HUPDQ &RQVWLWXWLRQDO &RXUW FODULILHG ZKLFK
VWDQGDUG PXVW EH IROORZHG WR JUDQW WKH %XQGHVWDJ WKH SRZHU WR
FRQWURO DQG RULHQW WKH JRYHUQPHQW GXULQJ WKH (XUR]RQH FULVLV��� 7KH
UHDVRQLQJ RI WKH &RXUW IURP WKLV MXGJPHQW RQZDUG KDV EHHQ EDVHG
RQ WKH DUJXPHQW RI WKH RYHUDOO EXGJHWDU\ UHVSRQVLELOLW\ RI WKH
%XQGHVWDJ� DQG WKHUHIRUH RQ WKH FRQVWLWXWLRQDO UHTXLUHPHQW WR NHHS
EXGJHWDU\ SRZHUV LQ WKH KDQGV RI WKH QDWLRQDO SDUOLDPHQW� 7KH
VWDQGDUG IRU UHYLHZ ZDV FRQVWLWXWHG� DV XVXDO VLQFH WKH 0DDVWULFKW
GHFLVLRQ��� E\ $UW� ���� ** LQ FRQMXQFWLRQ ZLWK $UW� ����� DQG � **�
DQG $UW� ���� **�

,Q WKH ���� MXGJPHQW� WKH &RXUW KHOG WKDW WKH IDFW WKDW WKH
6WDE0HFK* RI �� 0D\ ������ VLPSO\ UHTXHVWHG WKH *RYHUQPHQW WR
¶WU\ WR LQYROYH· WKH %XQGHVWDJ� WKURXJK LWV &RPPLWWHH RQ EXGJHW�

�� 6HH�3��*pUDUG�	�:��9HUULMGW��%HOJLDQ�&RQVWLWXWLRQDO�&RXUW�$GRSWV�1DWLRQDO�,GHQWLW\�
'LVFRXUVH��FLW��DW�������������
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW��%9HUI*����%Y5�����������6HSWHPEHU������
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW����%Y5�������������2FWREHU������
�� $FW� RQ� WKH� $VVXPSWLRQ� RI� *XDUDQWHHV� LQ� &RQQHFWLRQ� ZLWK� D� (XURSHDQ�
6WDELOLVDWLRQ�0HFKDQLVP��(XUR�6WDELOLVDWLRQ�0HFKDQLVP�$FW�
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EHIRUH LVVXLQJ WKH JXDUDQWHHV IRU WKH ()6)� OHG WR D YLRODWLRQ RI WKH
%XQGHVWDJ·V SRZHU WR PDNH GHFLVLRQV RQ UHYHQXHV DQG H[SHQGLWXUHV
ZLWK UHVSRQVLELOLW\ WR WKH SHRSOH� 3HRSOH DUH GHPRFUDWLFDOO\
UHSUHVHQWHG E\ WKLV LQVWLWXWLRQ� ZKLFK LQ WXUQ ZRXOG EH GHSULYHG E\
WKH 6WDE0HFK* RI WKH ULJKW WR GHFLGH� VKRXOG WKH *RYHUQPHQW PDNH
WKH DJUHHPHQW RI WKH %XQGHVWDJ XQQHFHVVDU\ LQ RUGHU WR LVVXH
JXDUDQWHHV� 7KH *RYHUQPHQW PXVW REWDLQ WKH FRQVHQW RI WKLV
&KDPEHU EHIRUH LW DFWV� $V D FRQVHTXHQFH RI WKLV MXGJPHQW� WKH
6WDE0HFK* KDV EHHQ DPHQGHG� WKHUHE\ FRPPHQFLQJ D SURFHVV RI
LQFUHPHQWDO VWUHQJWKHQLQJ RI WKH GHFLVLRQ�PDNLQJ SRZHUV RI WKH
%XQGHVWDJ UHJDUGLQJ ILQDQFLDO SURFHGXUH�

,Q LWV UXOLQJ RI �� )HEUXDU\ ������� UHJDUGLQJ WKH %XQGHVWDJ·V
ULJKW RI SDUWLFLSDWLRQ LQ WKH ()6) DQG SDUWLFXODUO\ LQ WKH
DXWKRUL]DWLRQ RI H[WHQVLRQ RI WKH JXDUDQWHHV IRU WKH )XQG� WKH
&RQVWLWXWLRQDO &RXUW FODULILHG ZKHWKHU� DQG LI VR WR ZKDW H[WHQW� D
WHPSRUDU\ OLPLWDWLRQ RI WKH ULJKWV RI 03V WR EH LQIRUPHG FRXOG EH
SHUPLWWHG� $FFRUGLQJ WR WKH 6WDE0HFK* �$UW� ����� LQ VLWXDWLRQV RI
SDUWLFXODU XUJHQF\ DQG FRQILGHQWLDOLW\� WKH FRQVHQW WR WKH H[WHQVLRQ
RI WKH ()6) JXDUDQWHHV ZDV WR EH SURYLGHG RQ EHKDOI RI WKH
%XQGHVWDJ E\ D QHZ SDUOLDPHQWDU\ ERG\� WKH 6RQGHUJUHPLXP� HOHFWHG
IURP DPRQJ WKH PHPEHUV RI WKH %XGJHW &RPPLWWHH� ,Q FDVHV RI
SDUWLFXODU FRQILGHQWLDOLW\� WKH 6RQGHUJUHPLXP ZDV DOVR LQIRUPHG
DERXW WKH JRYHUQPHQW·V RSHUDWLRQ RQ WKH ()6) LQ WKH SODFH RI WKH
%XQGHVWDJ �$UW� ��� 6WDE0HFK*�� $OWKRXJK WKH WUDQVIHU RI WKH ULJKW WR
EH LQIRUPHG IURP WKH SOHQDU\ WR D PLQRU SDUOLDPHQWDU\ ERG\ ZDV
QRW IRXQG WR EH LQ YLRODWLRQ RI $UW� ���� **� WKH ULJKWV RI HYHU\ 03
WR EH LQIRUPHG FDQ EH UHVWULFWHG ¶RQO\ WR WKH H[WHQW WKDW LV DEVROXWHO\
QHFHVVDU\ LQ WKH LQWHUHVW RI WKH 3DUOLDPHQW·V DELOLW\ WR IXQFWLRQ�·
&RQVHTXHQWO\� DQ LQWHUSUHWDWLRQ RI WKH SURYLVLRQ LQ FRQIRUPLW\ ZLWK
WKH &RQVWLWXWLRQ ZDV UHTXLUHG� WKH ULJKW WR EH LQIRUPHG PD\ RQO\
EH WHPSRUDULO\ VXVSHQGHG IRU DV ORQJ DV WKH UHDVRQV IRU NHHSLQJ WKH
LQIRUPDWLRQ FRQILGHQWLDO UHPDLQ LQ SODFH� 2QFH WKH\ KDYH EHHQ
RYHUFRPH� WKH *RYHUQPHQW PXVW LQIRUP WKH HQWLUH %XQGHVWDJ�

7KH UHDVRQLQJ XVHG LQ WKLV GHFLVLRQ UHJDUGLQJ WKH ULJKW WR
LQIRUPDWLRQZDV IXUWKHU GHYHORSHG LQ D VXEVHTXHQW MXGJPHQW RI WKH
*HUPDQ &RQVWLWXWLRQDO &RXUW RI �� -XQH ������� 7KH &RXUW
DFNQRZOHGJHG WKDW $UWLFOH ���� VHQWHQFH � **� ZKLFK REOLJHV WKH

�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW����%Y(����������)HEUXDU\������
�� *HUPDQ�&RQVWLWXWLRQDO�&RXUW� ��%Y(����������-XQH������
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)HGHUDO *RYHUQPHQW WR NHHS WKH %XQGHVWDJ LQIRUPHG�
FRPSUHKHQVLYHO\ DQG DW WKH HDUOLHVW SRVVLEOH WLPH� ¶LQ PDWWHUV
FRQFHUQLQJ WKH (XURSHDQ 8QLRQ·� DOVR DSSOLHV WR LQWHUQDWLRQDO
WUHDWLHV DQG SROLWLFDO DJUHHPHQWV QHJRWLDWHG RXWVLGH WKH (8 OHJDO
IUDPHZRUN WKRXJK OLQNHG WR WKH (XURSHDQ LQWHJUDWLRQ� 7KH
%XQGHVYHUIDVVXQJHULFKW DOVR RXWOLQHG VSHFLILF VWDQGDUGV RI TXDOLW\
DQG TXDQWLW\ IRU WKH LQIRUPDWLRQ WR EH WUDQVPLWWHG WR WKH %XQGHVWDJ
LQ RUGHU WR HQDEOH WKH 3DUOLDPHQW WR FRQWULEXWH HIIHFWLYHO\ WR
VKDSLQJ WKH JRYHUQPHQW·V SRVLWLRQ �DV WKH 3DUOLDPHQW PXVW KDYH D
GLUHFW LQIOXHQFH RQ LW�� 7KHVH VWDQGDUGV KDYH EHHQ HQWUHQFKHG LQ WKH
$FW RQ )LQDQFLDO 3DUWLFLSDWLRQ LQ WKH (XURSHDQ 6WDELOLW\ 0HFKDQLVP
�(60)LQ*� DQG /DZ RQ WKH 3DFW RI � 0DUFK ���� RQ 6WDELOLW\�
&RRUGLQDWLRQ DQG *RYHUQDQFH LQ WKH (08� UHJDUGLQJ WKH )LVFDO
&RPSDFW� ERWK DGRSWHG RQ �� -XQH �����

,Q WKH ODWHVW GHFLVLRQV FRQFHUQLQJ WKLV ¶VDJD·� WKH *HUPDQ
&RQVWLWXWLRQDO &RXUW ZHQW D VWHS IXUWKHU E\ DVSLULQJ WR SURWHFW WKH
%XQGHVWDJ DJDLQVW LWV LQDFWLRQ� )RU H[DPSOH� LQ WKH 207 UHIHUHQFH
E\ WKLV &RQVWLWXWLRQDO &RXUW WR WKH &RXUW RI -XVWLFH RI �� -DQXDU\
����� WKH LVVXH RI SDUOLDPHQWDU\ SDVVLYLW\ ZDV LQYRNHG E\ WKH
�PDMRULW\� RSLQLRQ RI WKH &RXUW� $FFRUGLQJ WR WKH &RXUW� LW ZDV WKH
LQDFWLYLW\ RI WKH SDUOLDPHQW �DV ZHOO DV RI WKH JRYHUQPHQW� WRZDUGV
WKH 207 GHFLVLRQ RI WKH (&% WKDW FRXOG WKUHDWHQ D YLRODWLRQ RI WKH
FRPSODLQDQWV· FRQVWLWXWLRQDO ULJKWV DV ZHOO DV WKH SRVLWLRQ RI WKH
*HUPDQ %XQGHVWDJ LQYRNHG E\ WKH DSSOLFDQW LQ WKH 2UJDQVWUHLW
SURFHHGLQJV���

$IWHU WKH 207 VDJD KDG FRPH WR DQ HQG� IROORZLQJ WKH
MXGJPHQW RI WKH &RXUW RI -XVWLFH DQG WKH ILQDO MXGJPHQW RI WKH
%XQGHVYHUIDVVXQJHULFKW��� D QHZ FKDSWHU EHJDQ ZLWK WKH VHFRQG
UHIHUHQFH IRU D SUHOLPLQDU\ UXOLQJ LVVXHG E\ WKH *HUPDQ &RXUW� WKLV
WLPH RQ WKH PDWWHU RI TXDQWLWDWLYH HDVLQJ��� ,QGHHG� LQ LWV RUGHU RI

�� 6HH�%9HUI*����%Y5��������� WKH�ILUVW�TXHVWLRQ�UHIHUUHG�IRU�D�3UHOLPLQDU\�5XOLQJ��
������
�� 6HH�� UHVSHFWLYHO\��&RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ�8QLRQ��*UDQG�&KDPEHU��
&DVH� &��������3HWHU� *DXZHLOHU� DQG� RWKHUV� Y�� 'HXWVFKHU� %XQGHVWDJ�� ��� -XQH� ������
(&/,�(8�&���������� DQG�*HUPDQ�&RQVWLWXWLRQDO� &RXUW�� �� %Y5� �������� �� %Y(�
���������%Y5������������%Y5������������%Y5����������-XGJPHQW�RI����-XQH������
�� 6HH�*HUPDQ�&RQVWLWXWLRQDO�&RXUW����%Y5�����������%Y5�����������%Y5����������
��%Y5����������2UGHU� RI���� -XO\� ����� DQG� WKH� FRPPHQWDU\�E\�0��*ROGPDQQ��
6XPPHU�RI�/RYH��.DUOVUXKH�5HIHUV�WKH�4(�&DVH�WR�/X[HPERXUJ��9HUIDVVXQJVEORJ�����
$XJXVW�������KWWSV���YHUIDVVXQJVEORJ�GH�VXPPHU�RI�ORYH�NDUOVUXKH�UHIHUV�WKH�
TH�FDVH�WR�OX[HPERXUJ� DQG� E\� *�� =DFFDURQL�� 7KH� JRRG�� WKH� EDG�� DQG� WKH� XJO\��
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UHIHUUDO� WKH &RXUW LQ .DUOVUXKH RQFH DJDLQ UHSHDWHG LWV XVXDO
PDQWUD DERXW WKH SURWHFWLRQ RI SDUOLDPHQWDU\ SRZHUV LQ WKH QDPH
RI WKH *HUPDQ FLWL]HQV· ULJKW WR GHPRFUDWLF VHOI�GHWHUPLQDWLRQ DQG
WKH DXWKRULW\ RI WKH &RXUW WR DVFHUWDLQ ZKHWKHU (8 LQVWLWXWLRQV� LQ
SDUWLFXODU WKH (&%� WKURXJK WKHLU DFWV KDYH HQFURDFKHG XSRQ WKH
QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\�

$OWKRXJK LQ 3RUWXJDO QRQH RI WKH FRQVWLWXWLRQDO FKDOOHQJHV
EURXJKW EHIRUH WKH &RQVWLWXWLRQDO &RXUW KDYH FRQFHUQHG
SDUOLDPHQWDU\ SRZHUV� EXW UDWKHU UHODWHG WR VRFLDO ULJKWV� WKH (XUR�
FULVLV FRQVWLWXWLRQDO FDVH ODZ KDV SURIRXQGO\ FRQWULEXWHG WR
XQGHUPLQLQJ WKH UROH RI WKH OHJLVODWXUH LQ WKH LPSOHPHQWDWLRQ RI WKH
UHVFXH SDFNDJH� %HLQJ D EDLORXW FRXQWU\ IURP ���� WR ����� WKH
3RUWXJXHVH *RYHUQPHQW DQG� LQ WXUQ� WKH 3DUOLDPHQW ZHUH IRUFHG
E\ WKH 7URLND WR DGRSW D VHULHV RI VWUXFWXUDO UHIRUPV LQYROYLQJ
VHULRXV ZHOIDUH FXWV LQ H[FKDQJH IRU ILQDQFLDO DVVLVWDQFH� 6WDUWLQJ
IURP ����� ZKHQ WKLV &RXUW EHJDQ WR GHFODUH SURYLVLRQV RI WKH
%XGJHW $FWV GHWHUPLQLQJ SHQVLRQV DQG VDODU\ FXWV IRU SXEOLF
ZRUNHUV XQFRQVWLWXWLRQDO� WKH 3RUWXJXHVH &RQVWLWXWLRQDO &RXUW
UHVRUWHG WR UHOLDQFH XSRQ VXSUHPH FRQVWLWXWLRQDO SULQFLSOHV DJDLQVW
WKH OHJLVODWLRQ SDVVHG E\ WKH 3DUOLDPHQW XQGHU WKH DXVSLFHV RI WKH
HPHUJHQF\ RI WKH UHVFXH RSHUDWLRQV DQG GHVSLWH WKH IDFW WKDW PRVW
FRQVWLWXWLRQDO FKDOOHQJHV KDG EHHQ SURPRWHG E\ SDUOLDPHQWDU\
PLQRULWLHV �VRPHWLPHV DORQJVLGH FKDOOHQJHV IURP WKH 3UHVLGHQW RI
WKH 5HSXEOLF DQG WKH 2PEXGVPDQ���� 'HSHQGLQJ RQ WKH FDVH DQG
ZLWKLQ D KLJKO\ GLYLGHG &RXUW� WKH SULQFLSOHV RQ ZKLFK WKH &RXUW
UHOLHG WR VWULNH GRZQ SURYLVLRQV RI WKH %XGJHW $FWV ZHUH WKRVH RI
SURSRUWLRQDO HTXDOLW\� RI HTXDOLW\ WRXW FRXUW� DQG RI OHJLWLPDWH
H[SHFWDWLRQV� RIWHQ LQ FRQMXQFWLRQ ZLWK RQH DQRWKHU� 7KH HFRQRPLF
HPHUJHQF\ ² DFFRUGLQJ WR WKH &RXUW ² GRHV QRW MXVWLI\ SHU VH WKH
RYHUWKURZ RI IXQGDPHQWDO SULQFLSOHV RI D GHPRFUDWLF 6WDWH EDVHG

QDWLRQDO�&RQVWLWXWLRQDO�&RXUWV�DQG�WKH�(8�FRQVWLWXWLRQDO�LGHQWLW\��LQ�WKLV�VSHFLDO�LVVXH��
0HDQZKLOH��LQ�������DQG�DOWKRXJK�GHDOLQJ�ZLWK�WKH�FRQVWLWXWLRQDOLW\�RI�DQ�RUGHU�
IRU�D�(XURSHDQ�$UUHVW�:DUUDQW�LVVXHG�DJDLQVW�D�86�FLWL]HQ�FRQYLFWHG�LQ�,WDO\� LQ�
DEVHQWLD� WKXV� RXWVLGH� WKH� IUDPHZRUN� RI� (XUR�FULVLV� ODZ�� WKH� *HUPDQ�
&RQVWLWXWLRQDO� &RXUW� XVHG� WKH� WRRO� RI� WKH� FRQVWLWXWLRQDO� LGHQWLW\� UHYLHZ� RQFH�
DJDLQ� �%9HUI*�� �� %Y5� ���������� 7KLV� WLPH� WKH� &RXUW� DQQXOOHG� WKH� RUGHU� E\�
DGYDQFLQJ� DQ� LQWHUSUHWDWLRQ� RI� (8� ODZ� ZKLFK� FRPSOLHV� ZLWK� WKH� *HUPDQ�
&RQVWLWXWLRQDO�LGHQWLW\�DQG��LQ�SDUWLFXODU��ZLWK�WKH�SULQFLSOH�RI�KXPDQ�GLJQLW\�
�� )RU�H[DPSOH��MXGJPHQW����������GHFLGHG�MRLQWO\�IRXU�FRQVWLWXWLRQDO�FKDOOHQJHV�
EURXJKW�EHIRUH� WKH�&RXUW�E\�D�YDULHW\�RI�DFWRUV�� WKH�3UHVLGHQW�RI� WKH�5HSXEOLF��
SDUOLDPHQWDU\�PLQRULWLHV��DQG�WKH�RPEXGVPDQ��EDVHG�RQ�LQGLYLGXDO�FRPSODLQWV�
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RQ WKH UXOH RI ODZ �DUW� � 3W� &RQVW��� SDUWLFXODUO\ ZKHQ WKH VDPH
FRKRUW� L�H� FLYLO VHUYDQWV DQG SHQVLRQHUV� LV V\VWHPDWLFDOO\ DIIHFWHG
\HDU DIWHU \HDU E\ DXVWHULW\ PHDVXUHV E\ FRPSDULVRQ ZLWK WKH OHVV
DGYHUVH FRQGLWLRQV IDFHG E\ RWKHU JURXSV RI FLWL]HQV� 0RUHRYHU� WKH
SXEOLF VWDWXV DQGZRUNLQJ RU UHWLUHPHQW FRQGLWLRQV RI DQ LQGLYLGXDO
GR QRW DPRXQW WR SHUVLVWHQW� RU SHUPDQHQW� GLVFULPLQDWRU\
WUHDWPHQW� ,Q SDUWLFXODU� DFFRUGLQJ WR WKH &RQVWLWXWLRQDO &RXUW�
WKHUH ZDV QR HYLGHQFH WKDW WKH FRQGLWLRQV LPSRVHG E\ WKH0R8 DQG
WKH ORDQ DJUHHPHQW� ZKLFK WKH &RXUW UHFRJQL]HG DV LQWHUQDWLRQDO
DJUHHPHQWV��� GLG QRW OHDYH GLVFUHWLRQ WR WKH 3DUOLDPHQW DV WR WKHLU
LPSOHPHQWDWLRQ� $W WKH RSSRVLWH HQG RI WKH VSHFWUXP� WKH
3DUOLDPHQW FRXOG KDYH H[SORUHG DOWHUQDWLYH DYHQXHV WR LPSOHPHQW
WKH UHVFXH SDFNDJH� 7KLV KDV EHHQ WKH &RXUW·V ZDUQLQJ VLQFH
MXGJPHQW Q� ��������� ZKLFK KDV SURYLGHG WKH EDVLV IRU PRVW
GHFODUDWLRQV RI XQFRQVWLWXWLRQDOLW\ RI WKH %XGJHW $FWV IURP
MXGJPHQW Q� �������� RQZDUGV���

7KH ORQJ FDWDORJXH RI VRFLDO ULJKWV SURWHFWHG E\ WKH
3RUWXJXHVH &RQVWLWXWLRQ� DQG WKH OLPLWV WR FRQVWLWXWLRQDO
DPHQGPHQWV RI ZRUNHUV· ULJKWV� PLJKW DOVR KDYH FRQWULEXWHG WR
SXVKLQJ WKH &RXUW LQ WKLV GLUHFWLRQ� DOWKRXJK VRFLDO ULJKWV KDYH QRW
EHHQ XVHG DV D VWDQGDUG IRU UHYLHZ �H[FHSW LQ MXGJPHQWV ��������
DQG ���������� 5DWKHU� DV QRWHG DERYH� WKH &RXUW UHVRUWHG WR WKH
VXSUHPH SULQFLSOHV RI WKH &RQVWLWXWLRQ� ZKLFK ZHUH HYHQWXDOO\
H[SOLFLWO\ OLQNHG WR 3RUWXJDO·V QDWLRQDO �FRQVWLWXWLRQDO� LGHQWLW\� ,Q
MXGJPHQW Q� ��������� WKH &RXUW ILQDOO\ GLVFORVHG LWV SRVLWLRQ YLV�j�
YLV (XUR�FULVLV ODZ� LQ SDUWLFXODU (8 ODZ LQ WKH FRQWH[W RI WKH
H[FHVVLYH GHILFLW SURFHGXUH� ,Q WKLV ILHOG ² DFFRUGLQJ WR WKH &RXUW ²
(8 ODZ LV ELQGLQJ XSRQ 0HPEHU 6WDWHV RQO\ ZLWK UHJDUG WR WKH
REMHFWLYHV VHW� DQG QRW RQ WKH QDWLRQDO PHDQV FKRVHQ WR UHDFK WKRVH
REMHFWLYHV� 7KH &RXUW ZHQW RQ WR VD\� WKRXJK LQ DQ RELWHU GLFWXP� WKDW
WKH QDWLRQDO &RQVWLWXWLRQ HQMR\V SULRULW\ RYHU (8 ODZ E\ UHO\LQJ RQ

�� 2Q�WKH�GLVSXWHG�QDWXUH�RI�WKRVH�DJUHHPHQWV��VHH�)��3HUHLUD�&RXWLQKR��$�QDWXUH]D�
MXUtGLFD�GRV�0HPRUDQGRV�GD�´7URLNDµ��;,,,�������7KHPLV������������
�� 6HH�� 3RUWXJXHVH� &RQVWLWXWLRQDO� &RXUW�� MXGJPHQWV� ���������� ����������
��������������������������������������������DQG����������DQG�WKH�FDVH�QRWHV�
E\� 0�� 1RJXHLUD� 'H� %ULWR�� &RPHQWiULR� DR� $FyUGmR� Q�� ��������� GR� 7ULEXQDO�
&RQVWLWXFLRQDO�� ��'LUHLWR�	� SROtWLFD ���� ������� DQG� E\�5��&LVRWWD�	�'��*DOOR�� ,O�
7ULEXQDOH� FRVWLWX]LRQDOH� SRUWRJKHVH�� L� ULVYROWL� VRFLDOL� GHOOH� PLVXUH� GL� DXVWHULWj� HG� LO�
ULVSHWWR�GHL�YLQFROL�LQWHUQD]LRQDOL�HG�HXURSHL����'LULWWL�XPDQL�H�GLULWWR�LQWHUQD]LRQDOH
� ��������DW�����
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WKH QDWLRQDO LGHQWLW\ FODXVH LQFOXGHG LQ WKH 7UHDW\ RI /LVERQ �DUW� ���
7(8� DQG WKDW� LQ WKH SDUWLFXODU ILHOG RI (XUR�FULVLV ODZ XQGHU
UHYLHZ� QR GLYHUJHQFH FRXOG EH GHWHFWHG� 7KHUH LV� LQVWHDG� D
FRQYHUJHQFH EHWZHHQ FRQVWLWXWLRQDO ODZ DQG (8 ODZ� EDVHG RQ WKH
IDFW WKDW WKH JXLGLQJ SULQFLSOHV XVHG E\ FRQVWLWXWLRQDO MXGJHV WR
UHVROYH WKH FDVH ODZ UHJDUGLQJ (XUR�FULVLV PHDVXUHV� WKDW LV� WKH
SULQFLSOHV RI HTXDOLW\� SURSRUWLRQDOLW\� DQG SURWHFWLRQ RI OHJLWLPDWH
H[SHFWDWLRQV� DUH DW WKH FRUH RI WKH UXOH RI ODZ DQG DQ LQKHUHQW SDUW
RI WKH FRPPRQ (XURSHDQ OHJDO KHULWDJH� ZKLFK WKH (8 LV DOVR ERXQG
WR UHVSHFW� +HQFH� WKLV FDVH PDGH FOHDU WKH LPSDFW RI WKH (XUR�FULVLV
ODZ ² HVSHFLDOO\ WKH EXGJHWDU\ PHDVXUHV LPSOHPHQWLQJ WKH
FRQGLWLRQV SRVHG LQ WKH UHVFXH SDFNDJHV ² LQ PDNLQJ WKH FRUH RI WKH
3RUWXJXHVH FRQVWLWXWLRQDO LGHQWLW\ H[SOLFLW� WKDW LV� D FRQVWLWXWLRQDO
LGHQWLW\ ZKLFK JLYHV SUHFHGHQFH WR FRQVWLWXWLRQDO YDOXHV DQG
SULQFLSOHV RWKHU WKDQ WKDW RI UHSUHVHQWDWLYH DQG SDUOLDPHQWDU\
GHPRFUDF\� 7KH HIIHFW RI WKLV VHULHV RI UXOLQJV ZDV XOWLPDWHO\ WKH
PDUJLQDOL]DWLRQ RI WKH 3DUOLDPHQW� FRQVWUDLQHG EHWZHHQ WKHVH
FRQVWLWXWLRQDO MXGJPHQWV� RQ WKH RQH KDQG� DQG WKH SUHVVXUH RI WKH
H[HFXWLYH� RQ WKH RWKHU KDQG� WR IXOILOO (XURSHDQ DQG LQWHUQDWLRQDO
REOLJDWLRQV DQG UHDVVXUH WKH ILQDQFLDO PDUNHWV�

7KH WHQVLRQV WR ZKLFK WKH )UHQFK FRQVWLWXWLRQDO V\VWHP KDV
EHHQ VXEMHFW GXULQJ WKH (XUR�FULVLV KDYH EHHQ IDU OHVV WKDQ WKRVH
REVHUYHG LQ WKH 3RUWXJXHVH FRQWH[W� 3HUKDSV IRU WKLV UHDVRQ� WKH
DGMXGLFDWLRQ RI WKH (XUR�FULVLV ODZ KDV QRW SURPSWHG WKH &RQVHLO
FRQVWLWXWLRQQHO WR UHIHU WR WKH SURWHFWLRQ RI )UHQFK FRQVWLWXWLRQDO
LGHQWLW\ LQ LWV FDVH ODZ RQ WKH (XUR�FULVLV PHDVXUHV� 7KH RQO\�
SDUWLDO� H[FHSWLRQ KDV EHHQ WKH MXGJPHQW RI WKH &RQVHLO RI ����
UHJDUGLQJ WKH )LVFDO &RPSDFW� ZKLFK QHYHUWKHOHVV LQFOXGHG QR
VSHFLDO FRQVLGHUDWLRQ IRU WKH SRZHU RI WKH 3DUOLDPHQW��� 7KH &RQVHLO
IRXQG WKH DJUHHPHQW WR EH LQ FRPSOLDQFH ZLWK WKH &RQVWLWXWLRQ EXW
VSHFLILHG WKDW� ZLWK UHVSHFW WR WKH MXULVGLFWLRQ RI WKH &RXUW RI -XVWLFH
RI WKH (XURSHDQ 8QLRQ� VXFK D FRQFOXVLRQ KDG EHHQ UHDFKHG
EHFDXVH WKDW &RXUW KDG QRW EHHQ FRQIHUUHG WKH DXWKRULW\ WR
DGMXGLFDWH RQ WKH UHVSHFW RI WKH )LVFDO &RPSDFW UHTXLUHPHQWV E\ WKH
)UHQFK &RQVWLWXWLRQ� +DG WKLV QRW EHHQ WKH FDVH� WKH H[WHQGHG
MXULVGLFWLRQ RI WKH &RXUW RI -XVWLFH ZRXOG KDYH DPRXQWHG WR D WKUHDW
WR WKH HVVHQWLDO FRQGLWLRQV IRU WKH H[HUFLVH RI QDWLRQDO VRYHUHLJQW\�
%H\RQG WKLV H[FHSWLRQDO FDVH� WKH FRQVWDQW UHIHUHQFH E\ WKH &RQVHLO

�� &RQVHLO�&RQVWLWXWLRQQHO��'pFLVLRQ����������GX���DR�W�������&RQVLGpUDQW����
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WR WKH SULQFLSOH RI EXGJHWDU\ VLQFHULW\� DOPRVW DOZD\V XVHG DV WKH
VWDQGDUG RI UHYLHZZKHQ DGMXGLFDWLQJ WKH ILVFDO PHDVXUHV� KDV EHHQ
YHU\PXFK FRQVLVWHQW ZLWK WKH SUH�FULVLV FDVH ODZ��� $ VHULHV RI FDVHV
ZDV EURXJKW EHIRUH WKH &RQVHLO &RQVWLWXWLRQQHO E\ SDUOLDPHQWDU\
PLQRULWLHV �DOVR� RQ WKLV JURXQG� DOWKRXJK WKH\ KDYH QHYHU
VXFFHHGHG��� )RU LQVWDQFH� LQ D VDLVLQH SDUOHPHQWDLUH DJDLQVW WKH 6RFLDO
6HFXULW\ )LQDQFLQJ $FW RI ����� ODZ Q� ���������� D PLQRULW\ RI
VHQDWRUV DQG 03V FKDOOHQJHG WKH FRQVWLWXWLRQDOLW\ RI WKH ODZ WDNLQJ
LQWR DFFRXQW WKDW� DFFRUGLQJ WR WKH RSLQLRQ RI WKH +DXW &RQVHLO� WKH
PDFURHFRQRPLF IRUHFDVWV RQ ZKLFK WKH 6RFLDO 6HFXULW\ )LQDQFLQJ
$FW ZDV EDVHG ZHUH LQVXIILFLHQWO\ UHOLDEOH DQG� KHQFH� WKH SULQFLSOH
RI VLQFHULW\ KDG EHHQ YLRODWHG��� 7KLV FDVH FRXOG KDYH EHHQ DQ
RSSRUWXQLW\ IRU WKH 3DUOLDPHQW� WKURXJK LWV SDUOLDPHQWDU\
PLQRULWLHV� WR XVH LQGHSHQGHQW LQIRUPDWLRQ WR FORVHO\ VFUXWLQL]H WKH
JRYHUQPHQW·V ILVFDO SROLF\� DQG� LI QHFHVVDU\� WR FKDOOHQJH LWV
HIIHFWLYHQHVV� 7KH &RQVWLWXWLRQDO &RXQFLO� KRZHYHU� GLVPLVVHG WKH
FRQVWLWXWLRQDO FKDOOHQJH� ,W KHOG WKDW QR HYLGHQFH VXSSRUWHG WKH
K\SRWKHVLV WKDW WKH 6RFLDO 6HFXULW\ )LQDQFLQJ $FW ZRXOG KDYH
LPSDLUHG WKH DFKLHYHPHQW RI WKH QDWLRQDO REMHFWLYH DV WR
H[SHQGLWXUH IRU KHDOWK FDUH LQVXUDQFH� 0RUHRYHU� DFFRUGLQJ WR WKH
&RQVWLWXWLRQDO &RXQFLO� WKH JRYHUQPHQW GXULQJ WKH OHJLVODWLYH
SURFHVV WDEOHG DQ DPHQGPHQW ² ZKLFK ZDV DGRSWHG ² DLPHG DW
UHGXFLQJ WKH QHJDWLYH LPSDFW RQ SXEOLF H[SHQGLWXUHV�

:KHQ� RQ �� -XO\ ����� WKH QHZ 3UHVLGHQW RI WKH )UHQFK
5HSXEOLF� )UDQoRLV +ROODQGH� UHTXHVWHG WKH &RQVHLO FRQVWLWXWLRQQHO WR
GHFLGH RQ ZKHWKHU WKH DXWKRUL]DWLRQ WR WKH UDWLILFDWLRQ RI WKH )LVFDO
&RPSDFW KDG WR EH SUHFHGHG E\ D FRQVWLWXWLRQDO UHIRUP� WKXV
GHSDUWLQJ IURP WKH DSSURDFK SXUVXHG E\ KLV SUHGHFHVVRU� 6DUNR]\�
WR FRQVWLWXWLRQDOL]H WKH EDODQFHG EXGJHW FODXVH� WKH UHDVRQLQJ RI WKH
&RXUW UHJDUGLQJ WKH FRQVHTXHQFHV IRU SDUOLDPHQWDU\ SRZHUV
UHPDLQHG YHU\ VXSHUILFLDO� 7KH &RQVHLO FRQVLGHUHG WKH
FRQVWLWXWLRQDOL]DWLRQ RI WKH EDODQFHG EXGJHW FODXVH XQQHFHVVDU\

�� &RQVHLO�&RQVWLWXWLRQQHO��'pFLVLRQ�QR�����������'&�GX����GpFHPEUH�������SDUD����
�� 6HH�&RQVHLO�&RQVWLWXWLRQQHO��'pFLVLRQ�QR�����������'&��GXH����GpFHPEUH�������
'pFLVLRQV�QR�����������'&�DQG����������'&�GX����DR�W�������DQG�'pFLVLRQ�QR��
���������'&�GX����GpFHPEUH������
�� &RQVHLO� &RQVWLWXWLRQQHO�� 'pFLVLRQ� QR�� ��������� '&�� ��� 'HFHPEHU� ������ LQ�
SDUWLFXODU�SDUDV�����
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DQG FRQVHTXHQWO\ LWV LQFOXVLRQ LQ DQ RUJDQLF ODZ VXIILFLHQW��� $V D
UHVXOW� WKH &RXUW RQO\ WRXFKHG XSRQ WKH SURWHFWLRQ RI WKH
3DUOLDPHQW·V EXGJHWDU\ DXWRQRP\ WR VD\ WKDW WKH LPSOHPHQWDWLRQ
RI WKH )LVFDO &RPSDFW FRXOG QRW EH IXOILOOHG LQ D ZD\ WKDW
HQFURDFKHG XSRQ WKH SUHURJDWLYHV RI WKLV LQVWLWXWLRQ ZLWKRXW
IXUWKHU VSHFLILFDWLRQV� ,Q VXSSRUW RI WKH LGHD WKDW WKH )LVFDO &RPSDFW
GLG QRW YLRODWH SDUOLDPHQWDU\ SRZHUV� WKH &RXUW FLWHG DUW� ��� RI WKLV
7UHDW\� SURYLGLQJ WKDW WKH FRUUHFWLRQ PHFKDQLVP FDQQRW EUHDFK WKH
SUHURJDWLYHV RI WKH QDWLRQDO SDUOLDPHQWV� ZKLFK� KRZHYHU� DSSHDUV
WR EH D SURJUDPPDWLF SURYLVLRQ WR EH IXUWKHU HODERUDWHG XSRQ DQG
LPSOHPHQWHG DW WKH GRPHVWLF OHYHO E\ HDFK FRQWUDFWLQJ SDUW\���

,Q FRQWUDVW WR )UDQFH� 6SDLQ KDV EHHQ RQH RI WKH YHU\ IHZ
FRXQWULHV WR KDYH FRQVWLWXWLRQDOL]HG WKH EDODQFHG EXGJHW FODXVH
GXULQJ WKH (XUR]RQH FULVLV �$UWLFOH ��� 6S� &RQVW��� 7KLV FKRLFH ²
DOVR WULJJHUHG E\ WKH XQVWDEOH ILQDQFLDO VLWXDWLRQ� HVSHFLDOO\ RI WKH
6SDQLVK EDQNLQJ VHFWRU ² KDV FHUWDLQO\ FRQVWUDLQHG WKH EXGJHWDU\
DXWRQRP\ RI WKH 3DUOLDPHQW� ,Q IDFW� D EDODQFHG EXGJHW UHTXLUHPHQW
KDG EHHQ LQ IRUFH LQ WKLV FRXQWU\ IRU DOO SXEOLF DGPLQLVWUDWLRQV
�VWDWH� UHJLRQDO DQG ORFDO� ZHOO EHIRUH WKH (XUR]RQH FULVLV H[SORGHG�
DOWKRXJK LW ZDV QRW HPEHGGHG LQ WKH &RQVWLWXWLRQ� /DZ QR� �������
�/H\ *HQHUDO GH (VWDELOLGDG 3UHVXSXHVWDULD� DQG 2UJDQLF ODZ QR�
������ �/H\ 2UJiQLFD FRPSOHPHQWDULD D OD /H\ *HQHUDO GH (VWDELOLGDG
3UHVXSXHVWDULD�� DV VXEVHTXHQWO\ PRGLILHG� LPSRVHG DQ REOLJDWLRQ RI
D EDODQFHG EXGJHW IRU WKH SXEOLF VHFWRU��� $IWHU WKH FRQVWLWXWLRQDO
UHIRUP RI ����� WKH &RQVWLWXWLRQDO &RXUW H[SOLFLWO\ VWDWHG WKDW�
IROORZLQJ WKH DFNQRZOHGJPHQW RI WKH SULQFLSOH RI D EDODQFHG
EXGJHW LQ WKH &RQVWLWXWLRQ� WKLV SULQFLSOH KDV EHFRPH D VWDQGDUG RI
UHYLHZ EDVHG RQ WKH GRFWULQH RI WKH LXV VXSHUYHQLHQV���

�� )UHQFK�&RQVHLO�&RQVWLWXWLRQQHO��GpFLVLRQ�Q������������$UW�����)U��&RQVW���SURYLGHV��
¶6RFLDO� 6HFXULW\� )LQDQFLQJ� $FWV� VKDOO� OD\� GRZQ� WKH� JHQHUDO� FRQGLWLRQV� IRU� WKH�
ILQDQFLDO�HTXLOLEULXP�WKHUHRI��DQG�WDNLQJ�LQWR�DFFRXQW�IRUHFDVWHG�UHYHQXH��VKDOO�
GHWHUPLQH� H[SHQGLWXUH� WDUJHWV� LQ� WKH� FRQGLWLRQV DQG� ZLWK� WKH� UHVHUYDWLRQV�
SURYLGHG� IRU� E\� DQ� ,QVWLWXWLRQDO� $FW�·� +RZHYHU�� DV� SRLQWHG� RXW� E\ *��
&DUFDVVRQQH��/D�&RQVWLWXWLRQ�����HG��������������������WKLV�SURYLVLRQ�KDV�DOZD\V�
EHHQ�LQWHUSUHWHG�VLPSO\�DV�IL[LQJ�D�PHUH�REMHFWLYH�UDWKHU�WKDQ�DQ�LPPHGLDWHO\�
HQIRUFHDEOH�UXOH��
�� &RQVHLO�&RQVWLWXWLRQQHO��GpFLVLRQ�Q�����������������
�� -��*DUFtD�5RFD�	�0��É��0DUWtQH]�/DJR��(VWDELOLGDG�SUHVXSXHVWDULD�\�FRQVDJUDFLyQ�
GHO� IUHQR� FRQVWLWXFLRQDO� DO� HQGHXGDPLHQWR �������� DW� ������� 6HH� DOVR� GHFLVLRQ� Q��
���������
�� 6SDQLVK�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q���������������2FWREHU������ ����
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7KH FRQVWLWXWLRQDO DPHQGPHQW SURFHVV OHDGLQJ WR WKH
FRQVWLWXWLRQDO HQWUHQFKPHQW RI WKH QHZ FODXVH KDV UDLVHG PDQ\
FRQFHUQV UHJDUGLQJ WKH UHVSHFW IRU 3DUOLDPHQW·V FRQVWLWXWLRQDO
SUHURJDWLYHV� )URP WKH SURSRVDO RI WKH FRQVWLWXWLRQDO ELOO WR LWV
SXEOLFDWLRQ LQ WKH 2IILFLDO -RXUQDO �%2(� RQO\ WKLUW\�WZR GD\V
HODSVHG� IURP WKH HQG RI $XJXVW WR WKH HQG RI 6HSWHPEHU ������� 7KH
FRQVWLWXWLRQDO ELOO ZDV H[DPLQHG E\ PHDQV RI WKH XUJHQF\
SURFHGXUH DQG LQ OHFWXUD ~QLFD� L�H� GLUHFWO\ GHEDWHG DQG DGRSWHG E\
WKH SOHQXP ZLWKRXW SULRU VFUXWLQ\ E\ VWDQGLQJ FRPPLWWHHV� 7KH
RYHUDOO PDMRULW\ RI WKH WZR &KDPEHUV DJUHHG RQ WKH UHIRUP� ZLWK
WKH VXSSRUW RI WKH VRFLDOLVW JRYHUQPHQW DQG RI WKH PDLQ RSSRVLWLRQ
SDUW\� 3DUWLGR 3RSXODU� +RZHYHU� D UHFXUVR GH DPSDUR ZDV EURXJKW
EHIRUH WKH 6SDQLVK 7ULEXQDO FRQVWLWXFLRQDO E\ VRPH 03V IURP WKH
SROLWLFDO JURXS RI (VTXHUUD 5HSXEOLFDQD�,]TXLHUGD 8QLGD�,QLFLDWLYD 3HU
&DWDOXQ\D 9HUGV DJDLQVW WKH FRQVWLWXWLRQDO DPHQGPHQWV ZKLFK KDG
MXVW SDVVHG� ,Q SDUWLFXODU� WKH DPSDUR� RQ WKH RQH KDQG� VRXJKW WKH
DQQXOPHQW RI WKH SDUOLDPHQWDU\ UHVROXWLRQV DQG DJUHHPHQWV
OHDGLQJ WR WKH FRQVWLWXWLRQDO UHIRUP
V DGRSWLRQ WKURXJK WKH XUJHQF\
SURFHGXUH DQG LQ OHFWXUD ~QLFD� 2Q WKH RWKHU KDQG� WKH DPSDUR
FRQWHVWHG WKH XVH RI WKH RUGLQDU\ SURFHGXUH WR UHYLVH WKH
&RQVWLWXWLRQ �$UWLFOH ���� LQVWHDG RI WKH SURFHVV UHTXHVWHG IRU WKH
WRWDO UHYLVLRQ RI WKH &RQVWLWXWLRQ RU WKH DPHQGPHQWV DIIHFWLQJ
IXQGDPHQWDO ULJKWV �$UWLFOH ��� 6S� &RQVW��� DOWKRXJK WKH
FRQVWLWXWLRQDO ELOO ZDV DEOH WR LPSDLU WKH ULJKWV· SURWHFWLRQ DQG WR
OLPLW WKH SUHURJDWLYHV RI 03V DQG FLWL]HQV� 7KH DPSDURZDV GHFODUHG
LQDGPLVVLEOH DV� DFFRUGLQJ WR WKH PDMRULW\ RI WKH MXGJHV� WKH
JRYHUQLQJ ERGLHV RI WKH 3DUOLDPHQW KDG ULJKWO\ DSSOLHG
SDUOLDPHQWDU\ VWDQGLQJ RUGHUV� 7KH 7ULEXQDO FRQVWLWXFLRQDO VLPSO\
GHFLGHG QRW WR HQJDJH ZLWK WKH VXEVWDQWLYH LVVXHV DW VWDNH LQ WKH
DPSDUR��� +RZHYHU� WKH GLVVHQWLQJ RSLQLRQV RI -XVWLFH 3DEOR 3pUH]
7UHPSV DQG -XVWLFH /XLV ,JQDFLR 2UWHJD ÉOYDUH] SRLQWHG WR WKH
PLVVHG RSSRUWXQLW\ IRU WKH &RXUW WR DGGUHVV IRU WKH ILUVW WLPH HYHU
WKH LVVXH RI FRQVWLWXWLRQDOLW\ RI FRQVWLWXWLRQDO DPHQGPHQWV LQ WKH
6SDQLVK GHPRFUDWLF V\VWHP� DQ LVVXH RI VSHFLDO FRPSOH[LW\ DQG
LQVWLWXWLRQDO VLJQLILFDQFH WKDW VKRXOG KDYH GHVHUYHG PXFK PRUH
FDUHIXO FRQVLGHUDWLRQ� 6KRXOG WKH &RXUW KDYH GHFODUHG WKH FDVH

�� 6HH� )�� %DODJXHU� &DOOHMyQ�� 3UHVHQWDFLyQ�� ��� 5HYLVWD� GH� GHUHFKR� FRQVWLWXFLRQDO�
HXURSHR ����������
�� 6HH�$XWR���������%2(�QR��������������)HEUXDU\�������S������
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DGPLVVLEOH� LW FRXOG QRW KDYH DYRLGHG WDNLQJ D VWDQFH RQ WKH SRZHUV
RI WKH 3DUOLDPHQW GXULQJ WKH FRQVWLWXWLRQDO UHIRUP�

,WDO\ DOVR FRQVWLWXWLRQDOL]HG WKH EDODQFHG EXGJHW FODXVH LQ
���� �&RQVW� /DZ Q� ���������� 7KLV GHFLVLRQ ZDV WULJJHUHG E\ WKH
WXUEXOHQFH LQ WKH ILQDQFLDO PDUNHWV� WKH ULVH RI WKH VSUHDG DQG WKH
FRQGLWLRQV LPSRVHG IRU WKH ILQDQFLDO VXSSRUW E\ WKH (XURSHDQ
&HQWUDO %DQN� ,Q OLJKW RI WKH GUDPDWLF HFRQRPLF FLUFXPVWDQFHV DQG
GHVSLWH EHLQJ� LQ WKHRU\� WKH NH\ SOD\HU LQ WKH ,WDOLDQ FRQVWLWXWLRQDO
DPHQGPHQW SURFHGXUH� DFFRUGLQJ WR $UW� ��� &RQVW���� WKH ,WDOLDQ
3DUOLDPHQW LQ IDFW PDUJLQDOLVHG LWVHOI LQ WKH DSSURYDO RI &RQVW� /DZ
������� 7KH FRQVWLWXWLRQDO DPHQGPHQW ELOO ZDV SDVVHG LQ OHVV WKDQ
VL[ PRQWKV� ZKLFK LV D YHU\ VKRUW WLPHIUDPH ZKHQ RQH FRQVLGHUV
WKDW WZR VXFFHVVLYH SDUOLDPHQWDU\ GHOLEHUDWLRQV E\ WKH +RXVHV RI
3DUOLDPHQW RQ WKH VDPH WH[W PXVW WDNH SODFH DW LQWHUYDOV RI QR OHVV
WKDQ WKUHH PRQWKV DIWHU RQH DQRWKHU� DQG LQ WKUHH RXW RI IRXU
UHDGLQJV WKH WH[W ZDV DSSURYHG ZLWKRXW ¶QD\V·� 6LQFH WKH HQWU\ LQWR
IRUFH RI WKH FRQVWLWXWLRQDO UHIRUP RI ����� WKH &RQVWLWXWLRQDO &RXUW
KDV VWDUWHG WR UHIHU PRUH DQG PRUH RIWHQ WR WKH FRPSHOOLQJ LQWHUHVW
LQ KDYLQJ D EDODQFHG EXGJHW DQG VRXQG SXEOLF DFFRXQWV� $OWKRXJK
WKH QHZ FODXVH FRXOG QRW EH RIILFLDOO\ XVHG DV D VWDQGDUG IRU
FRQVWLWXWLRQDO UHYLHZ XQWLO ����� FRQVWLWXWLRQDO FDVH ODZ KDV
QRQHWKHOHVV EHHQ LQVSLUHG E\ LW EHLQJ LQ WKH EDFNJURXQG RI WKH
&RXUW·V UHDVRQLQJ���

�� 7KHUH�ZHUH��KRZHYHU��DFDGHPLF�RSLQLRQV� WKDW�FRQVLGHUHG�D�EDODQFHG�EXGJHW�
UXOH� WR� DOUHDG\�EH� HQWUHQFKHG� LQ� WKH� ,WDOLDQ�&RQVWLWXWLRQ� �VHH�� IRU� H[DPSOH�� &��
&RODSLHWUR��/D�JLXULVSUXGHQ]D�FRVWLWX]LRQDOH�QHOOD�FULVL�GHOOR�6WDWR�VRFLDOH �������
�� $FFRUGLQJ� WR� $UW�� ���� ,W�� &RQVW��� FRQVWLWXWLRQDO� DPHQGPHQW� ELOOV� DUH� WR� EH�
DSSURYHG�E\�HDFK�+RXVH�DIWHU�WZR�VXFFHVVLYH�YRWHV��DW�OHDVW�WKUHH�PRQWKV�DSDUW�
IURP�RQH�DQRWKHU��E\�DEVROXWH�PDMRULW\��,Q�WKLV�FDVH�D�FRQILUPDWLYH�DQG�RSWLRQDO�
UHIHUHQGXP� FDQ� EH� UHTXHVWHG� E\� RQH�ILIWK� RI� WKH�PHPEHUV� RI� D�+RXVH� RU� ILYH�
KXQGUHG�WKRXVDQG�YRWHUV�RU�ILYH�5HJLRQDO�&RXQFLOV�ZLWKLQ�WKUHH�PRQWKV�IURP�WKH�
SXEOLFDWLRQ� RI� WKH� UHIRUP�� ,I� WKH� WHUP� HODSVHV� ZLWKRXW� D� UHIHUHQGXP� EHLQJ�
UHTXHVWHG��WKH�FRQVWLWXWLRQDO�DPHQGPHQW�ELOO�HQWHUV�LQWR�IRUFH��7KH�VDPH�DSSOLHV�
LI�WKH�UHIRUP�LV�DSSURYHG�DW�WKH�VHFRQG�YRWLQJ�E\�D�WZR�WKLUGV�PDMRULW\�RI�HDFK�
+RXVH�
�� )RU�LQVWDQFH��LQ�GHFLVLRQ�Q�����������WKH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW�UHMHFWHG�D�
FKDOOHQJH�RI�XQFRQVWLWXWLRQDOLW\�E\�XVLQJ� DG� DGLXYDQGXP�² DOWKRXJK�QRW�DV� WKH�
PDLQ�JURXQG�IRU�WKH�GHFLVLRQ�² QHZ�$UWLFOH����&RQVW���QRW�\HW�LQ�RSHUDWLRQ�LQ�������
DQG� &RXQFLO� 'LUHFWLYH� ��������(8� RQ� UHTXLUHPHQWV� IRU� WKH� EXGJHWDU\�
IUDPHZRUNV�RI�WKH�0HPEHU�6WDWHV�
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+RZHYHU� DW OHDVW VLQFH WKH ����V� DQG E\ FRQWUDVW ZLWK LWV
FDVH ODZ RI WKH ����V DQG ����V��� WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW
KDV XVXDOO\ SDLG FORVH DWWHQWLRQ WR WKH ILQDQFLDO VXVWDLQDELOLW\ RI LWV
GHFLVLRQV �DOVR LQ OLJKW RI WKH WKHQ DUW� ���� &RQVW��� ,Q WKH ODQGPDUN
MXGJPHQW QR� ��������� WKH &RXUW GHYHORSHG D ¶EDODQFLQJ WHVW· WR
DFFRPPRGDWH VRFLDO ULJKWV· SURWHFWLRQ ZLWK WKH VKRUWDJH DQG
GLVWULEXWLRQ RI ILVFDO UHVRXUFHV��� ,Q WKH EDFNJURXQG RI WKLV
UHDVRQLQJ ZDV WKH LGHD WR HQIRUFH WKH VXSUHPH SULQFLSOH RI HTXDOLW\
DPRQJ JHQHUDWLRQV LQ D FRQWH[W ZKHUH WKH ZHOIDUH V\VWHP ZDV SXW
XQGHU VWUHVV� /LNHZLVH� LQ WKH ZDNH RI WKH (XUR�FULVLV� WKH ¶EDODQFLQJ
WHVW· ZDV XVHG E\ WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW WR OLPLW VRFLDO
ULJKWV� IRU H[DPSOH LQ D FDVH LQYROYLQJ WKH FDOFXODWLRQ RI WKH
SHQVLRQV RI FURVV�ERUGHU ZRUNHUV EHWZHHQ ,WDO\ DQG 6ZLW]HUODQG� LW
OHG WR WKH YDOLGLW\ RI D UHWURDFWLYH OHJLVODWLYH DFW RI ¶DXWKHQWLF
LQWHUSUHWDWLRQ· EHLQJ XSKHOG� WKHUHE\ FRQILUPLQJ WKH OHJLWLPDF\ RI
WKH 3DUOLDPHQW·V FKRLFH���

7KH DFWXDO QHHG IRU WKH &RXUW WR FRPELQH WKH DSSOLFDWLRQ RI
WKH HTXDOLW\ SULQFLSOH �DUW� � ,W� &RQVW�� ZLWK WKH SULQFLSOH RI WKH
EDODQFHG EXGJHW ² QHZ DUW� ���� ,W� &RQVW� ² WKDW FRXOG QRW EH
LPPHGLDWHO\ XVHG DV D VWDQGDUG IRU UHYLHZ� EXW ZDV QRQHWKHOHVV
HQWUHQFKHG LQ WKH &RQVWLWXWLRQ� OHG WKH &RXUW WR PDNH GHFLVLRQV WKDW
KDYH QRW DOZD\V DSSHDUHG YHU\ FRQVLVWHQW RU SUHGLFWDEOH RYHU
WLPH��� )RU LQVWDQFH� SURYLVLRQV RI GHFUHH�ODZV DGRSWHG GXULQJ WKH
(XUR]RQH FULVLV ZLWK WKH DLP RI UHGLVWULEXWLQJ UHVRXUFHV DPRQJ
ZRUNHUV DQG SHQVLRQHUV KDYH EHHQ GHFODUHG XQFRQVWLWXWLRQDO RQ
VRPH RFFDVLRQV DQG KDYH EHHQ XSKHOG DV EHLQJ FRPSOLDQW ZLWK WKH
&RQVWLWXWLRQ RQ RWKHUV� 'HFUHH�ODZ QR� ������� EORFNHG WKH VDODU\
DGMXVWPHQW PHFKDQLVP IRU PDJLVWUDWHV DQG UHGXFHG WKHLU VSHFLDO
DOORZDQFH DV D IRUP RI ¶VROLGDULW\ FRQWULEXWLRQ·� EDVHG RQ WKH IDFW
WKDW WKHVH ZRUNHUV DOUHDG\ EHQHILWHG IURP KLJK OHYHOV RI LQFRPH�
7KH &RXUW FRQVLGHUHG WKH UHGXFWLRQ RI WKH DOORZDQFH WR EH D IRUP

�� 6HH�6��6FDJOLDULQL��/D�TXDQWLILFD]LRQH�GHJOL�RQHUL� ILQDQ]LDUL GHOOH� OHJJL� WUD�JRYHUQR��
SDUODPHQWR�H�&RUWH�FRVWLWX]LRQDOH ��������*��5LYRVHFFKL��/·LQGLUL]]R�SROLWLFR�ILQDQ]LDULR�
WUD� &RVWLWX]LRQH� LWDOLDQD� H� YLQFROL� HXURSHL ������� DQG�0�� GH�9LVVHU��&RQVWLWXWLRQDO�
5HYLHZ�LQ�(XURSH��$�&RPSDUDWLYH�$QDO\VLV ������� DW �����
�� 6HH�'��7HJD��:HOIDUH�5LJKWV�DQG�(FRQRPLF�&ULVLV�%HIRUH�WKH�,WDOLDQ�&RQVWLWXWLRQDO�
&RXUW���� (XU� -� RI�6RFLDO�/� ��� �������
�� 6HH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW� GHFLVLRQ�Q������������������
�� 3��)DUDJXQD��7KH�(FRQRPLF�&ULVLV�DV�D�7KUHDW�WR�WKH�6WDELOLW\�RI�/DZ����+DJXH�-�5XOH�
/DZ � ��������DW�����
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RI WD[DWLRQ DQG GHFODUHG LW LQFRQVLVWHQW ZLWK WKH &RQVWLWXWLRQ
EHFDXVH LW YLRODWHG WKH SULQFLSOH RI HTXDOLW\� WKH SULQFLSOH RI WKH
SURJUHVVLYH QDWXUH RI WKH WD[ V\VWHP �DUW� �� ,W� &RQVW��� DQG WKH
SULQFLSOHV RI LQGHSHQGHQFH DQG DXWRQRP\ RI WKH MXGLFLDU\ �DUWV�
���� ���� ��� DQG ��� ,W� &RQVW����� 7KH LQYRFDWLRQ RI WKHVH ODWWHU
SULQFLSOHV LV RI VSHFLDO LPSRUWDQFH DV WKH SURWHFWLRQ RI WKH
FRQVWLWXWLRQDO JXDUDQWHHV RI WKH MXGLFLDU\ FDQ EH VHHQ DV D SUH�
FRQGLWLRQ IRU WKH HQIRUFHPHQW RI RQH RI WKH VXSUHPH SULQFLSOHV RI
WKH ,WDOLDQ &RQVWLWXWLRQ PHQWLRQHG DERYH� QDPHO\ WKH ULJKW WR
GHIHQFH DQG WR MXGLFLDO SURWHFWLRQ� ,Q SDUWLFXODU� WKH EUHDFK RI WKH
SULQFLSOH RI HTXDOLW\ UHOLHG XSRQ WKH LQWURGXFWLRQ RI D PHDVXUH WKDW
ZDV WDUJHWHG DW D VSHFLILF JURXS RI SHRSOH ² PDJLVWUDWHV ² ZKRVH
LQGHSHQGHQFH DQG QHXWUDOLW\ DOVR GHULYHV IURP WKHLU LQFRPH� DQG
LPSRVHG XSRQ WKHP D FXUWDLOPHQW RI WKHLU OLYLQJ FRQGLWLRQV���

2QH FRXOG KDYH H[SHFWHG WKDW WKLV GHFLVLRQ ZRXOG VHW D
SUHFHGHQW IRU VXEVHTXHQW FDVH ODZ� VXFK DV GHFLVLRQV QR ��������
DQG QR� ��������� ,QVWHDG� WKH GLIILFXOW\ RI VWULNLQJ D EDODQFH
EHWZHHQ ILQDQFLDO VXVWDLQDELOLW\ DQG WKH EDODQFHG EXGJHW UXOH ZLWK
ORQJ�VWDQGLQJ VXSUHPH SULQFLSOHV RI WKH ,WDOLDQ &RQVWLWXWLRQ KDV OHG
WR GLVSXWDEOH DQG LQFRKHUHQW GHYHORSPHQWV RI WKH FRQVWLWXWLRQDO
FDVH ODZ� )RU H[DPSOH� ZKHQ WKH &RQVWLWXWLRQDO &RXUW UXOHG DJDLQ
RQ WKH FRQVWLWXWLRQDOLW\ RI 'HFUHH�ODZ QR� �������� WKH IUHH]LQJ RI
WKH VDODU\ DGMXVWPHQW PHFKDQLVP IRU QRQ�FRQWUDFWHG SHRSOH
ZRUNLQJ LQ WKH SXEOLF VHFWRU ZDV QRW FRQVLGHUHG D IRUP RI WD[DWLRQ
DQG LW DSSHDUHG WR EH D UHDVRQDEOH VDFULILFH IRU WKH SXUSRVH RI
UHVWRULQJ VRXQG SXEOLF DFFRXQWV LQ WKH SUHVHQW HFRQRPLF FULVLV
�GHFLVLRQ QR� ���������� ,Q DGGLWLRQ� E\ FRQWUDVW ZLWK GHFLVLRQ Q�
��������� LQ WKH FDVH LQ TXHVWLRQ� WKHUH ZHUH QR H[HPSWLRQV WR EH
LQYRNHG� OLNH WKH VSHFLDO SRVLWLRQ RI LQGHSHQGHQFH RI PDJLVWUDWHV WR
EH SURWHFWHG LQ WKH FRQVWLWXWLRQDO V\VWHP�

$OWKRXJK WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW KDV QHYHU
GHYHORSHG D OLQH RI UHDVRQLQJ WKDW KDV HPEHGGHG WKH SURWHFWLRQ RI
SDUOLDPHQWDU\ SUHURJDWLYHV LQWR WKH VXSUHPH SULQFLSOHV RI WKH
&RQVWLWXWLRQ� WKH GHFLVLRQV MXVW H[DPLQHG VKRZHG D UDWKHU
GHIHUHQWLDO DSSURDFK E\ WKH &RXUW WRZDUGV WKH 3DUOLDPHQW� 7KH

�� ,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q�������������������
�� -XGJPHQW� QR�� ���������� LQ� UHODWLRQ� WR� ZKLFK� VHH� '�� 3LFFLRQH��8QD� PDQRYUD�
JRYHUQDWLYD�GL�FRQWHQLPHQWR�GHOOD�VSHVD�©WUD� LO�SR]]R�H� LO�SHQGRORª�� OD�YLROD]LRQH�GHOOH�
JXDUHQWLJLH�HFRQRPLFKH�GHL�PDJLVWUDWL�H�O
LOOHJLWWLPLWj�GL�SUHVWD]LRQL�SDWULPRQLDOL�LPSRVWH�
DL�VROL�GLSHQGHQWL�SXEEOLFL���� *LXU��&RVW������������DW�������
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&RXUW DIILUPHG WKDW LW LV IRU WKH 3DUOLDPHQW� LQ WKH H[HUFLVH RI LWV
OHJLVODWLYH GLVFUHWLRQ� WR GHFLGH WR JLYH SUHFHGHQFH WR WKH
IXQGDPHQWDO QHHGV RI WKH HFRQRPLF SROLF\ UDWKHU WKDQ WR FRPSHWLQJ
FRQVWLWXWLRQDO YDOXHV���

+RZHYHU� D UHYLUHPHQW VXGGHQO\ DSSHDUHG LQ WKH&RXUW·V FDVH
ODZ� ZKLFK WKLV WLPH UHVXOWHG LQ D VKRFN IRU ERWK WKH 3DUOLDPHQW DQG
WKH *RYHUQPHQW��� 7KH &RXUW GHFODUHG XQFRQVWLWXWLRQDO WKH DUWLFOH
RI GHFUHH�ODZ �������� SURYLGLQJ IRU WKH WHPSRUDU\ EORFN WR WKH
LQIODWLRQ UDWH� RQO\ LQ ���� DQG ����� RI WKH DGMXVWPHQW RI SXEOLF
SHQVLRQV WKDW ZHUH DW OHDVW WKUHH WLPHV EH\RQG WKH PLQLPXP OHYHO
RI SHQVLRQ HVWDEOLVKHG E\ ODZ� 7KH GHFLVLRQ ZDV EDVHG RQ WKH
SULQFLSOH RI HTXDOLW\ LQ FRPELQDWLRQ ZLWK WKH ULJKW RI SHQVLRQHUV WR
D UHPXQHUDWLRQ FRPPHQVXUDWH ZLWK WKH TXDQWLW\ DQG TXDOLW\ RI
WKHLU ZRUN DQG FDSDEOH RI HQVXULQJ D GLJQLILHG H[LVWHQFH �DUW� ����
,W� &RQVW�� DQG RI DVVXULQJ DGHTXDWH PHDQV IRU WKHLU QHHGV DQG
QHFHVVLWLHV �DUW� ����� LW� &RQVW��� ,Q SDUWLFXODU LW ZDV WKH WKUHVKROG
FKRVHQ E\ WKH GHFUHH�ODZ ² WKUHH WLPHV EH\RQG WKH PLQLPXP OHYHO
RI SHQVLRQ ² WKDW ZDV FRQVLGHUHG WR EH LUUDWLRQDO DQG LQDGHTXDWHO\
MXVWLILHG� :KDW LV PRUH VWULNLQJ� KRZHYHU� LV WKH IDFW WKDW WKH&RXUW·V
UHDVRQLQJ GRHV QRW HYHQ PHQWLRQ WKH QHZ SULQFLSOH RI WKH EDODQFHG
EXGJHW FODXVH� ZKLFK KDG EHHQ D FRQVWDQW UHIHUHQFH IHDWXUHG LQ
SUHYLRXV FDVHV� GHVSLWH QRW IRUPLQJ D VWDQGDUG RI UHYLHZ�

7KLV MXGJPHQW KDV GLVUHJDUGHG WKH EXGJHWDU\ DXWRQRP\ RI
WKH 3DUOLDPHQW �DQG WKH *RYHUQPHQW� DQG KDV IRUFHG WKH EXGJHWDU\
LQVWLWXWLRQV WR ILQG HQRXJK UHVRXUFHV �ELOOLRQV RI HXUR ZHUH
PRELOL]HG WKURXJK GHFUHH ODZ ���������� WR FRPSHQVDWH SHQVLRQHUV
IRU WKH LOOHJLWLPDWH EORFN RI WKH SHQVLRQ DGMXVWPHQW� ZKLFK PHDVXUH
ZDV DGRSWHG GXULQJ WKH PRVW DFXWH SKDVH RI WKH VSHFXODWLYH DWWDFN
DJDLQVW ,WDO\� ,Q DQ RXWFRPH WKDW YHU\ PXFK UHVHPEOHV VRPH RI WKH
GHFLVLRQV RI WKH 3RUWXJXHVH &RQVWLWXWLRQDO &RXUW� WKLV MXGJPHQW
DJDLQ UDLVHV VHYHUDO GRXEWV DERXW WKH DPELYDOHQW DWWLWXGH VKRZQ E\
WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW LQ LWV DGMXGLFDWLRQ RI WKH (XUR�FULVLV

�� 6HH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQV�Q������DQG�����������DQG�����������
���������������
�� 6HH� ,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q�� ��������� �����$PRQJ� WKH�PDQ\�
FULWLFDO�FDVH�QRWHV��VHH�$��%DUEHUD��/D�VHQWHQ]D�UHODWLYD�DO�EORFFR�SHQVLRQLVWLFR��XQD�
EUXWWD�SDJLQD�SHU�OD�&RUWH��� 5LY��$,&���������������DQG�&��%HUJRQ]LQL��7KH�,WDOLDQ�
&RQVWLWXWLRQDO�&RXUW�DQG�%DODQFLQJ�WKH�%XGJHW��-XGJPHQW�RI���)HEUXDU\�������QR�����
DQG�-XGJPHQW�RI����0DUFK�������QR���������(X&RQVW��� ��������DW�����
�� 8SKHOG�LQ�LWV�FRQVWLWXWLRQDO�YDOLGLW\�E\�GHFLVLRQ�QR�����������



,7$/,$1�-2851$/�2)�38%/,&�/$:� 92/� �� ,668(�������

���

ODZ� ZKHUH WKH EDODQFH VWUXFN EHWZHHQ FRQVWLWXWLRQDO SULQFLSOHV LQ
WKH GLIIHUHQW FDVHV DSSHDUV VRPHZKDW XQSUHGLFWDEOH� $V D
FRQVHTXHQFH� WKH WUHDWPHQW WKDW WKH &RQVWLWXWLRQDO &RXUW DIIRUGV WR
WKH 3DUOLDPHQW DV D EXGJHWDU\ DXWKRULW\ LV HTXDOO\ XQSUHGLFWDEOH�
DOWKRXJK LW DSSHDUV WKDW ZKHQ VRFLDO ULJKWV DUH OLPLWHG WKURXJK D
JHQHUDO OHJLVODWLYH LQWHUYHQWLRQ� ZLWKRXW D SDUWLFXODU WDUJHW RI
ZRUNHUV DQG SHQVLRQHUV� DQG LV WHPSRUDU\� WKH &RXUW LV PRUH NHHQ
WR XSKROG WKH YDOLGLW\ RI WKH OHJLVODWLRQ���

�� 3DUOLDPHQWV DV D VHFRQG�RUGHU FRQFHUQ IRU &RQVWLWXWLRQDO
&RXUWV LQ WKH (XUR�FULVLV

7KH FDVH ODZ RI PDQ\ &RQVWLWXWLRQDO &RXUWV RQ (XUR�FULVLV
PHDVXUHV KDV EHHQ GHWHUPLQHG LQ WKH OLJKW RI VXSUHPH SULQFLSOHV RI
WKH &RQVWLWXWLRQV� PRVW RIWHQ LQ OLQH ZLWK SUH�FULVLV GHFLVLRQV WKDW
KDG H[SOLFLWO\ RU LPSOLFLWO\ GHILQHG WKH QDWLRQDO FRQVWLWXWLRQDO
LGHQWLW\� &RQFHUQV IRU WKH SRZHUV RI QDWLRQDO SDUOLDPHQWV LQ WKH
FULVLV KDYH UDUHO\ VXUIDFHG LQ WKH GHFLVLRQV RI WKHVH &RXUWV� HYHQ LI
D UHIHUHQFH WR WKHP ZDV PDGH LQ WKH FRQVWLWXWLRQDO FKDOOHQJH RU
FRPSODLQW WKDW UHDFKHG WKH &RXUW�

7KH MXGJPHQWV RI WKH 3RUWXJXHVH &RQVWLWXWLRQDO &RXUW� LQ
SDUWLFXODU LQ ���� DQG ����� SRVVLEO\ UHSUHVHQW WKH PRVW HYLGHQW
H[DPSOH LQ WKH DGMXGLFDWLRQ RI WKH (XUR�FULVLV ODZ RI D FOHDU ODFN RI
FRQVLGHUDWLRQ E\ D &RXUW IRU WKH HIIHFWV RI LWV UXOLQJV RQ WKH
3DUOLDPHQW� 6RPH MXVWLILFDWLRQV IRU WKLV DVSHFW RI WKH 3RUWXJXHVH
&RXUW
V FDVH ODZ PD\ QRQHWKHOHVV EH SURYLGHG� ,Q WKH 3RUWXJXHVH
FRQVWLWXWLRQDO V\VWHP� LW DSSHDUV WKDWPDQ\ LQVWLWXWLRQDO DFWRUV ZHUH
HTXDOO\ FRQFHUQHG E\ WKH FKDOOHQJHG PHDVXUHV� ILUVW DQG IRUHPRVW
SDUOLDPHQWDU\ PLQRULWLHV� WKH RPEXGVPDQ DQG WKH 3UHVLGHQW RI WKH
5HSXEOLF� ZKR UHSHDWHGO\ EURXJKW FDVHV EHIRUH WKH &RQVWLWXWLRQDO
&RXUW� )XUWKHU� EHIRUH VWULNLQJ GRZQ SDUWV RI WKH %XGJHW $FWV� LQ
���� WKH &RQVWLWXWLRQDO &RXUW KDG ZDUQHG WKH 3DUOLDPHQW QRW WR
DGRSW EXGJHWDU\ SURYLVLRQV ZKLFK LQWURGXFHG XQUHDVRQDEOH
GLVFULPLQDWLRQV DJDLQVW SXEOLF ZRUNHUV DQG SHQVLRQHUV� \HDUO\
SHUPDQHQW UHGXFWLRQV LQ SXEOLF ZDJHV DQG SHQVLRQV� RU UHWURDFWLYH
PHDVXUHV� 7KRVH SURYLVLRQV ZHUH XQFRQVWLWXWLRQDO DQG WKH &RXUW�
LQ WKH H[HUFLVH RI LWV SRZHUV� XQGHU DUW� ����� 3W� &RQVW�� GHFLGHG WR
VXVSHQG WKH HIIHFWV RI WKH GHFODUDWLRQ RI XQFRQVWLWXWLRQDOLW\ LQ RUGHU

�� 6HH�,WDOLDQ�&RQVWLWXWLRQDO�&RXUW��GHFLVLRQ�Q�����������
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WR QRW DIIHFW WKH RQJRLQJ H[HFXWLRQ RI WKH EXGJHW LQ WKH ILVFDO \HDU�
)XUWKHUPRUH DQG� SHUKDSV� PRVW LPSRUWDQWO\� WKH FRQVWLWXWLRQDO
FKDOOHQJHV DQG FRPSODLQWV WKDW WKH &RXUW KDV EHHQ DVNHG WR DGGUHVV
ZHUH IRFXVHG RQ WKH YLRODWLRQ RI VRFLDO ULJKWV� %\ FRQWUDVW� WKH
LQIULQJHPHQW RI WKH FRQVWLWXWLRQDO SUHURJDWLYHV RI SDUOLDPHQWV KDV
EHHQ QHYHU LQYRNHG DV D VWDQGDUG IRU UHYLHZ� DOWKRXJK WKHUH ZHUH
SUH�FULVLV SUHFHGHQWV LQ ZKLFK WKH &RXUW KDG HODERUDWHG RQ
DUJXPHQWV FRPSDUDEOH WR WKRVH XVHG E\ WKH *HUPDQ &RQVWLWXWLRQDO
&RXUW RQ WKH 3DUOLDPHQW�

7KH 3RUWXJXHVH &RQVWLWXWLRQDO &RXUW FODLPHG WKDW WKH
3DUOLDPHQW� LQ OLJKW RI WKH DYHQXHV SURYLGHG E\ WKH 0R8� FRXOG
KDYH XVHG OHVV UHVWULFWLYH DQG PRUH SURSRUWLRQDWH DQG HTXLWDEOH
PHDVXUHV WR UHGXFH SXEOLF VSHQGLQJ� 7KH &RXUW IDLOHG WR WDNH LQWR
DFFRXQW WKH FRQWH[W LQ ZKLFK WKH 3DUOLDPHQW ZDV RSHUDWLQJ� LQ WKH
H[WUDRUGLQDU\ FLUFXPVWDQFHV RI D EDLORXW DQG WKH SHULRGLFDO UHYLHZ
PLVVLRQV RI WKH 7URLND UHSUHVHQWDWLYHV� 7KH SURWHFWLRQ RI
SDUOLDPHQWDU\ SRZHUV ZDV QRW GLVFXVVHG� DQG WKH &RXUW KDV QRW
DOZD\V VKRZQ D YHU\ FRRSHUDWLYH DSSURDFK WRZDUGV WKH OHJLVODWXUH
HLWKHU� )RU H[DPSOH� LQ MXGJPHQW Q� �������� WKH 3RUWXJXHVH
&RQVWLWXWLRQDO &RXUW KHOG WKDW D IXUWKHU UHGXFWLRQ RI SXEOLF VDODULHV�
SURYLGHG IRU E\ WKH %XGJHW $FW ����� ZDV LQFRQVLVWHQW ZLWK WKH
SULQFLSOH RI HTXDOLW\� EXW GHFOLQHG WR JLYH LWV MXGJPHQW UHWURDFWLYH
HIIHFW� DQG WKH ZDJH FXWV ZHUH DQQXOOHG H[ QXQF VWDUWLQJ IURP WKH
GDWH RI WKH UXOLQJ� )ROORZLQJ WKLV UXOLQJ� WKH 3RUWXJXHVH 3DUOLDPHQW
UHIHUUHG VHYHUDO TXHVWLRQV WR WKH &RXUW VHHNLQJ FODULILFDWLRQ RQ WKH
WHPSRUDO HIIHFWV RI WKLV MXGJPHQW� 6RPH SUDFWLFDO DVSHFWV RI WKH
LPSOHPHQWDWLRQ RI WKH&RXUW·V GHFLVLRQ UHJDUGLQJ WKH TXDQWLILFDWLRQ
RI WKH KROLGD\ DOORZDQFH DQG WKH WLPLQJ IRU SD\LQJ LW UHPDLQHG
XQFOHDU LQ WKH YLHZ RI WKH 3DUOLDPHQW� ZKLFK ZDV UHVSRQVLEOH IRU
LPSOHPHQWLQJ WKH UXOLQJ� +RZHYHU� WKH &RXUW VWDWHG WKDW QR
DPELJXLWLHV LQ WKH LPSOHPHQWDWLRQ RI WKH UXOLQJ GHULYHG IURP WKH
WH[W RI WKH MXGJPHQW LWVHOI� 7KH &RQVWLWXWLRQDO &RXUW LV QRW D
OHJLVODWXUH DQG LW LV EH\RQG LWV PDQGDWH WR GHILQH WKH DVSHFWV RI WKH
GHFLVLRQ UHTXHVWHG� ZKLFK FRQFHUQ WKH DGPLQLVWUDWLYH FRPSHWHQFH
RI WKH *RYHUQPHQW DQG LWV H[HUFLVH RI UXOH�PDNLQJ SRZHUV� 1RU�
DFFRUGLQJ WR WKH &RXUW� FRXOG WKH SULQFLSOH RI LQWHU�LQVWLWXWLRQDO
FRRSHUDWLRQ EH LQYRNHG E\ WKH 3DUOLDPHQW WR WKLV HQG� 7KXV� WKH
GRXEWV UHPDLQHG XQUHVROYHG DQG WKH MXGJPHQW SURYHV KRZ
GLIILFXOW WKH UHODWLRQVKLS EHWZHHQ WKH 3DUOLDPHQW DQG WKH
&RQVWLWXWLRQDO &RXUW FDQ EH GXULQJ WKH (XUR�FULVLV�
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%\ FRQWUDVW ZLWK WKH FDVH ODZ RI WKH 3RUWXJXHVH &RXUW� WKH
)UHQFK &RQVHLO FRQVWLWXWLRQQHO KDV QRW GLUHFWO\ XQGHUPLQHG WKH
EXGJHWDU\ DXWKRULW\ RI WKH 3DUOLDPHQW� EXW LW FHUWDLQO\ KDV QRW
H[HUWHG LWVHOI WR SURWHFW SDUOLDPHQWDU\ SRZHUV HLWKHU� 5DWKHU� WKH
&RQVHLO KDV GHWHUPLQHG PDWWHUV LQ WKH JRYHUQPHQW·V IDYRXU VR ORQJ
DV WKH SULQFLSOH RI VLQFHULW\� ZKLFK KDV VKDSHG WKH FRQVWLWXWLRQDO
FDVH ODZ VLQFH ����V� LV SUHVHUYHG� 7KLV RXWFRPH LV FRQVLVWHQW ZLWK
WKH )UHQFK IRUP RI JRYHUQPHQW DQG ZLWK WKH V\VWHP RI
FRQVWLWXWLRQDO UHYLHZ RI OHJLVODWLRQ��� 7KXV� WKH RSWLRQV IRU WKH QRQ�
FRQVWLWXWLRQDOL]DWLRQ RI WKH EDODQFHG EXGJHW FODXVH �GpFLVLRQ Q�
���������� IRU WKH LQFOXVLRQ RI WKH PHGLXP�WHUP REMHFWLYH LQ
RUGLQDU\ OHJLVODWLRQ� VSHFLILFDOO\ LQ WKH 3URJUDPPLQJ $FW �GpFLVLRQV
Q� ���������� DQG IRU WKH QRQ�ELQGLQJ HIIHFWV RI WKH RSLQLRQV RI WKH
+DXW &RQVHLO GHV ILQDQFHV SXEOLTXHV �GpFLVLRQV Q� �������� DQG Q�
���������� DUH DOO VLJQV RI WKH &RXUW·VZLOO WR SHUPLW WKH JRYHUQPHQW
D ZLGH PDUJLQ RI PDQRHXYUH LQ WKH HFRQRPLF JRYHUQDQFH� 7KH
&RQVHLO FRQVWLWXWLRQQHO KDG WKH RSSRUWXQLW\ WR WDNH D VWDQFH LQ IDYRXU
RI WKH SURWHFWLRQ RI SDUOLDPHQWDU\ SRZHUV� IRU LQVWDQFH ZKHQ
SDUOLDPHQWDU\PLQRULWLHV FODLPHG WKDW WKH ILVFDO PHDVXUHV DGYDQFHG
E\ WKH JRYHUQPHQW ZHUH EDVHG RQ XQUHOLDEOH HFRQRPLF VRXUFHV DQG
FRQVHTXHQWO\ WKDW WKH 3DUOLDPHQW KDG EHHQ DVNHG WR PDNH GHFLVLRQV
RQ WKH EDVLV RI PLVUHSUHVHQWHG LQIRUPDWLRQ� +RZHYHU� ZLWKRXW
HODERUDWLQJ PXFK� WKH &RXUW FRQFOXGHG WKDW WKH SULQFLSOH RI
VLQFHULW\ KDG EHHQ UHVSHFWHG� ZKLOH RFFDVLRQDOO\ FRQVLGHULQJ VRPH
SURYLVLRQV WR EH XQFRQVWLWXWLRQDO RQ GLIIHUHQW JURXQGV�

,W LV PRUH GLIILFXOW WR DVVHVV ZKHWKHU DQG LI VR WR ZKDW H[WHQW
WKH 6SDQLVK DQG WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUWV WRRN WKH
3DUOLDPHQW·V SRVLWLRQ LQWR DFFRXQW ZKHQ DGMXGLFDWLQJ RQ (XUR�
FULVLV ODZ� GHVSLWH XVXDOO\ EHLQJ TXLWH GHIHUHQWLDO WRZDUGV WKH
OHJLVODWXUH� &HUWDLQO\ LQ ERWK FDVHV WKHVH &RXUWV ZHUH QRW GLUHFWO\
UHTXHVWHG WR GHFLGH RQ WKH PDWWHU RI WKH 3DUOLDPHQW·V EXGJHWDU\
DXWRQRP\� ZLWK WKH SDUWLDO H[FHSWLRQ RI WKH 6SDQLVK FDVH RQ WKH
FRQVWLWXWLRQDOLVDWLRQ RI WKH EDODQFHG EXGJHW FODXVH� ZKLFK WKH
&RXUW GHFODUHG LQDGPLVVLEOH�

�� $V� $�� 6WRQH� 6ZHHW�� 7KH� %LUWK� RI� -XGLFLDO� 3ROLWLFV� LQ� )UDQFH�� 7KH� &RQVWLWXWLRQDO�
&RXQFLO� LQ� &RPSDUDWLYH� 3HUVSHFWLYH� �������� �������� SRLQWV� RXW�� RQO\� RQ� D� IHZ� ²
WKRXJK� VLJQLILFDQW� ² RFFDVLRQV�� WKH� &RQVWLWXWLRQDO� &RXQFLO� KDV� UXOHG� DJDLQVW�
OHJLVODWLRQ�LPSOHPHQWLQJ�JRYHUQPHQWDO�SURJUDPPHV�� IRU� LQVWDQFH�ZKHQ�D�QHZ�
SDUW\�DVVXPHG�SRZHU��OLNH�WKH�VRFLDOLVW�SDUW\�XQGHU�WKH�OHDGHUVKLS�RI�3UHVLGHQW�
)UDQoRLV�0LWWHUDQG�LQ������
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7KH VHOI�UHVWUDLQW RI WKH 6SDQLVK &RQVWLWXWLRQDO &RXUW LQ WKH
DGMXGLFDWLRQ RI (XUR�FULVLV ODZ LV FOHDUO\ VKRZQ LQ $XWR ���������
7KLV FDVH� GHFLGHG XSRQ D SUHOLPLQDU\ UHIHUHQFH RI
FRQVWLWXWLRQDOLW\� GHDOW ZLWK D YHU\ FRPSOLFDWHG LVVXH LQ 6SDLQ�
QDPHO\ ULJKWV SURWHFWLRQ LQ WKH HYHQW RI PRUWJDJH HYLFWLRQ �$UWLFOHV
���� ���� DQG �� 6S� &RQVW��� ZKLFK LV D SUREOHP DIIHFWLQJ WKRXVDQGV
RI IDPLOLHV DV D FRQVHTXHQFH RI WKH ILQDQFLDO FULVLV� $FFRUGLQJ WR
6SDQLVK ODZ� LI D FRQWUDFWXDO WHUP LQ DPRUWJDJH LV XQIDLU DQG LOOHJDO�
FRPSHQVDWLRQ PD\ EH JUDQWHG� EXW LQ D VHSDUDWH SURFHHGLQJ IURP
WKH PRUWJDJH HQIRUFHPHQW SURFHHGLQJ� ZKLFK IRUFHV WKH RZQHUV WR
PRYH RXW RI WKHLU KRXVH LQ DQ\ HYHQW� ,Q RWKHU ZRUGV� WKH FRXUW LQ
FKDUJH RI WKH HQIRUFHPHQW SURFHHGLQJV FDQQRW JUDQW LQWHULP UHOLHI�
7KH &RQVWLWXWLRQDO &RXUW GHFODUHG WKH SUHOLPLQDU\ UHIHUHQFH
LQDGPLVVLEOH DV WKH RUGHU RI UHIHUUDO� RQ WKH RQH KDQG� ZDV WRR
JHQHULF DQG DEVWUDFW IRU WKH &RXUW WR HYDOXDWH ZKHWKHU WKH
FKDOOHQJHG SURYLVLRQV ZHUH UHDOO\ UHOHYDQW WR WKHPDLQ SURFHHGLQJV�
DQG RQ WKH RWKHU KDQG� LW SURSRVHG DQ DOWHUQDWLYH UHJLPH� ,Q WKLV
UHJDUG� WKH PDMRULW\ RI WKH &RQVWLWXWLRQDO &RXUW IRXQG WKH RUGHU RI
UHIHUUDO WR JR EH\RQG LWV UHPLW� DV DQ RUGLQDU\ MXGJH FDQQRW LQYDGH
WKH FRPSHWHQFH RI WKH 3DUOLDPHQW E\ SXWWLQJ IRUZDUG D QHZ
OHJLVODWLYH VFKHPH DQG QRU FDQ FRQVWLWXWLRQDO MXGJHV EH DVNHG WR
DVVHVV WKH YDOLGLW\ RI WKLV QHZ �MXGLFLDO� VROXWLRQ� 'HFLVLRQV RQ WKH
&RGH RI &LYLO 3URFHGXUH DUH PDWWHUV IRU WKH OHJLVODWLYH SRZHU DORQH�
DQG WKHUHIRUH� WKH LVVXH ZDV WUHDWHG DV D ¶SROLWLFDO TXHVWLRQ·�
$OWKRXJK WR D VLJQLILFDQW H[WHQW LW UHDFKHG D GLVSXWDEOH FRQFOXVLRQ
RQ WKH JURXQG RI WKH SURWHFWLRQ RI WKH FRQWHVWHG ULJKWV DQG RI WKH
FRPSOLDQFH ZLWK (8 ODZ��� LQ WKLV FDVH WKH &RQVWLWXWLRQDO &RXUW
DGRSWHG D YHU\ GHIHUHQWLDO VWDQFH ² SHUKDSV WRR GHIHUHQWLDO ²
WRZDUGV WKH 3DUOLDPHQW� ZKLFK� KRZHYHU� KDG IDLOHG WR XSGDWH WKH
OHJLVODWLRQ RQ PRUWJDJHV DFFRUGLQJ WR WKH QHZ ILQDQFLDO VLWXDWLRQ�

7KHUHIRUH� WKH 6SDQLVK FRQVWLWXWLRQDO FDVH ODZ RQ WKH (XUR�
FULVLV PHDVXUHV KDV QRW DLPHG WR SURWHFW RU VWUHQJWKHQ
SDUOLDPHQWDU\ SRZHUV GLUHFWO\ RU VSHFLILFDOO\� EXW KDV KDG WKH HIIHFW
RI SUHVHUYLQJ OHJLVODWLYH GLVFUHWLRQ LQ JHQHUDO� LQ SDUWLFXODU WKH
FKRLFHV PDGH E\ ERWK WKH *RYHUQPHQW DQG WKH 3DUOLDPHQW EHIRUH RU
LQ WKH DIWHUPDWK RI WKH FULVLV� E\ PHDQV RI GHFODUDWLRQV RI

�� 7ZR�\HDUV�ODWHU�WKH�6SDQLVK�OHJLVODWLRQ�ZDV�IRXQG�WR�EH�LQ�EUHDFK�RI�'LUHFWLYH�
������&((��UHJDUGLQJ�XQIDLU�WHUPV�LQ�FRQVXPHU�FRQWUDFWV��E\�WKH�&RXUW�RI�-XVWLFH�
RI�WKH�(XURSHDQ�8QLRQ��FDVH�&���������0RKDPHG�$]L]��
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LQDGPLVVLELOLW\ DQG RI LQWHUSUHWDWLRQV LQ FRQIRUPLW\ ZLWK WKH
&RQVWLWXWLRQ�

,Q PDQ\ UHVSHFWV� ZKHQ FRQVLGHULQJ WKH RXWFRPHV RI
FRQVWLWXWLRQDO FDVH ODZ LQ UHODWLRQ WR WKH 3DUOLDPHQW� WKH SRVLWLRQ RI
WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW RQ WKH (XUR�FULVLV ODZ KDV EHHQ
VLPLODU WR WKDW RI WKH 6SDQLVK &RXUW� +RZHYHU� VLQFH ���� WKH
SRVLWLRQ RI WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW KDV EHHQ PXFK PRUH
DPELYDOHQW� ,QGHHG� WKUHH GLIIHUHQW W\SHV RI UHDFWLRQ RI WKH &RXUW
WRZDUGV (XUR�FULVLV ODZ KDYH EHHQ GHWHFWHG� GHIHUHQFH� UHVLVWDQFH
DQG FRUUHFWLRQ��� ,Q D IHZ FDVHV� WKH ,WDOLDQ &RQVWLWXWLRQDO &RXUW
GHFODUHG OHJLVODWLYH SURYLVLRQV GHDOLQJ ZLWK SHQVLRQ DQG DOORZDQFH
FXWV XQFRQVWLWXWLRQDO �H�J� MXGJPHQW Q� ���������� IRU H[DPSOH LQ
WKH QDPH RI WKH SULQFLSOH RI HTXDOLW\ DQG RI WKH QHHG WR SURWHFW WKH
LQGHSHQGHQFH RI WKH MXGLFLDU\ WKURXJK WKH OHYHO RI LWV VDODU\�
6LPLODUO\ FRQWHVWHG KDV EHHQ WKH MXGJPHQW RI WKH ,WDOLDQ
&RQVWLWXWLRQDO &RXUW Q� ������� WKDW DQQXOOHG ² WR WKH EHQHILW RI WKH
JUHDWHVW PDMRULW\ RI SHQVLRQHUV ² WKH EORFN RI WKH SHQVLRQ
DGMXVWPHQW WR WKH LQIODWLRQ UDWH LQ ���� DQG ���� DQG KHQFH IRUFHG
WKH SROLWLFDO DXWKRULWLHV WR JLYH ELOOLRQV RI HXUR EDFN WR SHQVLRQHUV
LQ DQ HIIRUW WR UHGLVWULEXWH UHVRXUFHV� ZKLFK ZRXOG XVXDOO\ UHVXOW
IURP D SROLWLFDO FKRLFH UDWKHU WKDQ IURP WKH GHFLVLRQ RI D &RXUW�

7KH ,WDOLDQ &RQVWLWXWLRQDO &RXUW KDV WR FRSH ZLWK WKH
UHWURDFWLYH HIIHFWV RI WKH GHFODUDWLRQ RI XQFRQVWLWXWLRQDOLW\ SURYLGHG
E\ WKH FRPELQHG UHDGLQJ RI $UW� ��� ,W� &RQVW� ZLWK $UW� ���� RI /DZ
������� DQG XQWLO YHU\ UHFHQWO\ LW KDG VHOGRP DSSOLHG WKRVH
WHFKQLTXHV ZKLFK DOORZ LW WR VSOLW WKH FRQWHQW RI D GHFODUDWLRQ RI
XQFRQVWLWXWLRQDOLW\ IURP LWV HIIHFWV� 7KLV LV ZK\ WKH ,WDOLDQ
&RQVWLWXWLRQDO &RXUW� ZLWK D IHZ UHPDUNDEOH H[FHSWLRQV� KDV
XVXDOO\ SUHIHUUHG WR XSKROG WKH YDOLGLW\ RI WKH QRUPV XQGHU UHYLHZ
GXULQJ WKH (XUR]RQH FULVLV� EHLQJ FRQVFLRXV RI WKH GUDZEDFNV RI LWV
MXGJPHQWV IRU ILVFDO SROLF\ DQG SHRSOH·V OHJLWLPDWH H[SHFWDWLRQV�
+RZHYHU� LQ RUGHU QRW WR RYHUVWHS WKH SRZHUV RI WKH EXGJHWDU\
DXWKRULWLHV� LQ MXGJPHQW Q� ������� ² DOWKRXJK WKH &RXUW
FRQVLGHUHG WKH OHY\ RI WKH H[WUD FRUSRUDWH LQFRPH WD[DWLRQ IURP RLO
HQWHUSULVHV� HVWDEOLVKHG ILYH \HDUV SULRU E\ 'HFUHH�ODZ Q� ���������
XQFRQVWLWXWLRQDO ² LW FRQVWUDLQHG WKH YDOLGLW\ RI WKH MXGJPHQW·V
HIIHFWV� IURP LWV SXEOLFDWLRQ RQZDUG� L�H� RQO\ SUR IXWXUR� 7KH &RXUW

�� 0��'DQL�� ,O� UXROR� GHOOD� &RUWH� FRVWLWX]LRQDOH� LWDOLDQD� QHO� FRQWHVWR� GHOOD� JRYHUQDQFH�
HFRQRPLFD�HXURSHD���� /DYRUR�H�GLULWWR � ��������DW�����
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MXVWLILHG WKLV GHFLVLRQ DW OHQJWK DQG LW LV FOHDU WKDW UHDVRQV EDVHG RQ
WKH QHZ FRQVWLWXWLRQDO EDODQFHG EXGJHW SULQFLSOH DQG WKH REOLJDWLRQ
RI ILQDQFLDO VXVWDLQDELOLW\ SOD\HG D UROH� 2WKHUZLVH WKH 6WDWH ZRXOG
KDYH EHHQ REOLJHG WR FRPSHQVDWH RLO FRPSDQLHV IRU WKH LOOHJLWLPDWH
WD[DWLRQ ZKLFK KDG RFFXUUHG RYHU WKH SUHYLRXV VHYHQ \HDUV� 7KLV LV
ZK\ MXGJPHQW Q� �������� DOVR RQ WKLV JURXQG� FDPH DV D VXUSULVH�
7KH &RXUW DGRSWHG D FRPSOHWHO\ GLIIHUHQW DSSURDFK FRPSDUHG WR
GHFLVLRQ Q� �������� ,W GLG QRW XVH WKH WRRO DSSOLHG LQ WKH SUHYLRXV
MXGJPHQW� QDPHO\ SRVWSRQLQJ WKH HIIHFW RI MXGJPHQWV H[ QXQF� VR DV
WR OLPLW WKH LQVWLWXWLRQDO DQG ILQDQFLDO LPSDFW RI WKH FDVH ODZ� ZKLFK
HYHQWXDOO\ LW GLG D IHZ PRQWKV ODWHU LQ MXGJPHQW ����������� ,W LV
FOHDU� KRZHYHU� WKDW� EHKLQG WKHVH VKLIWV LQ WKH ,WDOLDQ FRQVWLWXWLRQDO
FDVH ODZ� FRQVLGHUDWLRQV RI VRFLDO MXVWLFH DQG IDLUQHVV LQ D SHULRG RI
FULVLV SUHYDLO� 7KLV KHOSV H[SODLQ ZK\� GHVSLWH WKH GHFODUDWLRQ RI
XQFRQVWLWXWLRQDOLW\� RLO FRPSDQLHV ZHUH QRW UHIXQGHG ZKLOH
SHQVLRQHUV ZLWK D UHODWLYHO\ ORZ LQFRPH ZHUH�

,W DSSHDUV WKDW LQ WKH GLIILFXOW DFFRPPRGDWLRQ RI WUDGLWLRQDO
DQG QHZ FRQVWLWXWLRQDO SULQFLSOHV� ZKHUH WKH EDODQFHG EXGJHW
FODXVH LV QRZ LQ RSHUDWLRQ EXW ZDV QRW D VWDQGDUG IRU UHYLHZ LQ
WKHVH FDVHV �DV LW ZDV QRW LQ IRUFH DW WKH WLPH WKH FRQWHVWHG
OHJLVODWLRQ ZDV DGRSWHG�� WKH UROH RI WKH 3DUOLDPHQW LQ WKH (XUR�
FULVLV LV QRW FHUWDLQO\ WKH &RXUW·V ILUVW FRQFHUQ� 7KH SRZHU DQG WKH
GLVFUHWLRQ RI WKH OHJLVODWXUH LQ ILVFDO GHFLVLRQV IHDWXUHV LQ WKH FDVH
ODZ LQFLGHQWDOO\� DQG WKH SURWHFWLRQ RI WKH GHPRFUDWLF SULQFLSOH
WKURXJK WKH 3DUOLDPHQW KDV QHYHU EHHQ XVHG DV D VWDQGDUG RI UHYLHZ
WR UHVROYH D FDVH�

+RZHYHU� DV WKH WZR FDVHV GHFLGHG E\ WKH 3ROLVK
&RQVWLWXWLRQDO &RXUW RQ (XUR�FULVLV ODZ GHPRQVWUDWH� HYHQ ZKHUH
WKH SURWHFWLRQ RI WKH 3DUOLDPHQW·V EXGJHWDU\ SRZHUV ZDV LQYRNHG
LQ WKH FKDOOHQJH� WKH &RXUW HLWKHU GLVPLVVHG WKH FDVH RQ SURFHGXUDO
JURXQGV RU GHWHUPLQHG LW RQ D GLIIHUHQW JURXQG� ,Q WKH HQG� QR
MXGLFLDO SURWHFWLRQ RI SDUOLDPHQWDU\ SUHURJDWLYHV ZDV HQVXUHG
GHVSLWH WKH IDFW WKDW WKH &RXUW FRXOG KDYH UXOHG RQ WKH LVVXH� 7KH
VDPH KROGV WUXH LQ WKH %HOJLDQ FDVH� ZKHUH WKH DFWLRQV IRU
DQQXOPHQW ZHUH GHFODUHG LQDGPLVVLEOH DQG� \HW� WKH &RQVWLWXWLRQDO
&RXUW UHIHUUHG WR WKH QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\ ZLWKRXW
IXUWKHU HODERUDWLQJ RQ LW DQG FHUWDLQO\ GLG QRW HPSKDVLVH WKH LVVXH

�� 7KH�ODWWHU�MXGJPHQW��KRZHYHU��KDG�WR�GR�ZLWK�D�FDVH�RI�LOOHJLWWLPLWj�FRVWLWX]LRQDOH�
VRSUDYYHQXWD �VXSHUYHQLQJ�XQFRQVWLWXWLRQDOLW\��
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RI WKH PDUJLQDOL]DWLRQ RI SDUOLDPHQWDU\ SUHURJDWLYHV� ZKLFK
LQVWHDG KDG EHHQ LQYRNHG E\ WKH DSSOLFDQWV�

7KH RQO\ SDWHQW H[FHSWLRQ LQ WKLV ODQGVFDSH RI FRQVWLWXWLRQDO
FDVH ODZ LV UHSUHVHQWHG E\ WKH MXGJPHQWV RI WKH *HUPDQ
&RQVWLWXWLRQDO &RXUW� +RZHYHU� HYHQ LQ WKLV FDVH� LV WKH %XQGHVWDJ
WKH SULPDU\ FRQFHUQ RI WKH &RXUW LQ WKH DGMXGLFDWLRQ RI WKH (XUR�
FULVLV ODZ" 7KURXJK LWV PDQ\ MXGJPHQWV WKH
%XQGHVYHUIDVVXQJVJHULFKW KDV GHYHORSHG D SDWHUQDOLVWLF VWDQFH
WRZDUG WKH 3DUOLDPHQW WKDW� LQ WKH YLHZ RI WKH &RXUW� KDV QRW SURYHQ
WR EH DEOH WR GHIHQG LWV RZQ EXGJHWDU\ SRZHUV LQ WKH ZDNH RI WKH
FULVLV� DQG WKLV LV RI FRQFHUQ EHFDXVH WKH SROLWLFDO ULJKWV RI FLWL]HQV
WR EH UHSUHVHQWHG E\ WKH 3DUOLDPHQW DUH XQGHUPLQHG� 7KH
SURWHFWLRQ RI WKH 3DUOLDPHQW FRXQWV EHFDXVH LW DPRXQWV WR DQ
LQGLUHFW SURWHFWLRQ RI WKH YRWHUV� )URP WKH 207 UHIHUHQFH RQZDUGV
LW KDV EHFRPH HYHQ FOHDUHU WKDW WKH *HUPDQ &RQVWLWXWLRQDO &RXUW
GRHV QRW VDIHJXDUG WKH EXGJHWDU\ SRZHUV RI WKH %XQGHVWDJ IRU WKH
VDNH RI SURWHFWLQJ WKH 3DUOLDPHQW DV DQ LQVWLWXWLRQ� EXW MXVW EHFDXVH
LW LV WKH LQVWUXPHQW IRU WKH H[HUFLVH RI GHPRFUDWLF SRZHUV E\
FLWL]HQV� 7KH %XQGHVYHUIDVVXQJVJHULFKW KDV DOZD\V FRQVLGHUHG WKH
GHPRFUDWLF SULQFLSOH DQG WKH HIIHFWLYH UHSUHVHQWDWLRQ RI FLWL]HQV
WKURXJK WKH %XQGHVWDJ DV D QRQ�QHJRWLDEOH YDOXH HQWUHQFKHG LQ WKH
%DVLF /DZ DORQJVLGH RWKHU VXSUHPH SULQFLSOHV� 7KHUHIRUH� DV VRRQ
DV 3DUOLDPHQW·V LQDFWLYLW\ ² DJDLQVW WKH (&% GHFLVLRQV RQ WKH 207
DQG RQ WKH TXDQWLWDWLYH HDVLQJ ² LV FKDOOHQJHG DV D YLRODWLRQ RI WKH
GHPRFUDWLF SULQFLSOH� WKH %XQGHVWDJ FDQ HDVLO\ EHFRPH WKH ¶YLFWLP·
RI WKH *HUPDQ FRQVWLWXWLRQDO FDVH ODZ WKDW RQFH JORULILHG LW� 7KH
YLHZ RI WKH *HUPDQ &RXUW EODPLQJ WKH 3DUOLDPHQW IRU WKH
�XQVSHFLILHG� XQFRQVWLWXWLRQDOLW\ E\ RPLVVLRQ JRHV LQ WKLV GLUHFWLRQ�
)XUWKHUPRUH� E\ OLQNLQJ WKH DWWHPSW WR RYHUWXUQ WKH 3DUOLDPHQW·V
EXGJHWDU\ SUHURJDWLYHV WR WKH SRVVLELOLW\ RI FDUU\LQJ RXW WKH
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ� WKH *HUPDQ &RQVWLWXWLRQDO &RXUW
DSSHDUV� LQ WKH HQG� WR DFWXDOO\ KDYH VWUHQJWKHQHG LWV RZQ SRZHUV�
E\ HQODUJLQJ LWV VFRSH RI LQWHUYHQWLRQ� ,QGHHG� WKH DGMXGLFDWLRQ RI
OHJLVODWLYH RPLVVLRQV LQ FRQVWLWXWLRQDO FDVH ODZ LV FRPPRQO\
SHUFHLYHG LQ LWVHOI DV SUREOHPDWLF EHFDXVH LW DIIHFWV WKH UROH RI
&RQVWLWXWLRQDO &RXUWV DV D ´SRVLWLYHµ RU ´QHJDWLYHµ OHJLVODWRU��� %\

�� 6HH� -�/�� 5HTXHMR� 3DJpV�� 7KH� SUREOHPV� RI� OHJLVODWLYH� RPLVVLRQ� LQ� FRQVWLWXWLRQDO�
MXULVSUXGHQFH��;,9�&RQIHUHQFH�RI�&RQVWLWXWLRQDO�&RXUWV�RI�(XURSH��9LOQLXV�� 0D\�
������KWWS���ZZZ�FRQIHXFRQVWFR�RUJ�UHSRUWV�UHS�[LY�UHSRUWB6SDLQBHQ�SGI
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UHYLHZLQJ WKRVH RPLVVLRQV DQG SRVVLEO\ FRPSHOOLQJ WKH 3DUOLDPHQW
WR DFW RQ WKH JURXQG RI WKH *HUPDQ FRQVWLWXWLRQDO LGHQWLW\ WKDW LV�
LQ WKLV FDVH� D SXUHO\ MXGLFLDO FUHDWLRQ� WKH &RQVWLWXWLRQDO &RXUW PD\
KDYH JRQH RQH VWHS WRR IDU LQ HPSRZHULQJ LWVHOI���

�� &RQFOXVLRQ
7KLV DUWLFOH FRQFOXGHV WKDW ZKLOH WKH (XUR]RQH FULVLV KDV

SXVKHG &RQVWLWXWLRQDO &RXUWV WR FDUU\ RXW DQ H[SOLFLW RU LPSOLFLW
FRQVWLWXWLRQDO LGHQWLW\ UHYLHZ� LQ SDUWLFXODU LQ UHVSRQVH WR WKH PRVW
FRQWURYHUVLDO (XUR�FULVLV PHDVXUHV��� WKLV KDV QRW EHHQ DFFRPSDQLHG
E\ DQ LQFUHDVLQJ MXGLFLDO SURWHFWLRQ RI SDUOLDPHQWDU\ SUHURJDWLYHV�
ZLWK WKH SDWHQW H[FHSWLRQ RI *HUPDQ\� ,Q WKLV FRXQWU\� LQ SDUW
EHFDXVH RI LWV VWDEOH ILQDQFLDO VLWXDWLRQ DQG VWURQJ HFRQRP\� D
SRWHQWLDO FODVK EHWZHHQ WKH SULQFLSOH RI UHSUHVHQWDWLYH GHPRFUDF\
DQG RWKHU VXSUHPH SULQFLSOHV KDV QRW VXUIDFHG�

7KH QXPEHU RI FRPSODLQWV WKDW� E\ LQYRNLQJ D YLRODWLRQ RI
SDUOLDPHQWDU\ SUHURJDWLYHV E\ (XUR�FULVLV PHDVXUHV� FRXOG KDYH OHG
&RQVWLWXWLRQDO &RXUWV LQ RWKHU 0HPEHU 6WDWHV WR DOVR HVWDEOLVK D
MXGLFLDO VDIHJXDUG WR WKH EXGJHWDU\ DXWKRULW\ RI WKH OHJLVODWXUH KDV
EHHQ UHPDUNDEOH� 3UHIHUDEO\ LQ FRPSOLDQFH ZLWK WKH SUH�FULVLV
FRQVWLWXWLRQDO FDVH ODZ� KRZHYHU� &RQVWLWXWLRQDO &RXUWV KDYH JLYHQ
SUHFHGHQFH DQG SULRULW\ WR RWKHU FRQVWLWXWLRQDO SULQFLSOHV ²
HTXDOLW\� LQGHSHQGHQFH RI WKH MXGLFLDU\ DQG MXGLFLDO SURWHFWLRQ�
VLQFHULW\� DQG EDODQFHG EXGJHW ² WKDW VKDSH QDWLRQDO FRQVWLWXWLRQDO
LGHQWLWLHV UDWKHU WKDQ WKH GHPRFUDWLF SULQFLSOH� $V D FRQVHTXHQFH�
3DUOLDPHQWV KDYH EHHQ D VHFRQG�RUGHU FRQFHUQ IRU PRVW
&RQVWLWXWLRQDO &RXUWV LQ WKH DIWHUPDWK RI WKH (XUR]RQH FULVLV DQG�
ZKHQ WKH\ KDYH EHHQ SURWHFWHG� WKLV KDV RFFXUUHG EHFDXVH VXFK
SURWHFWLRQ ZDV LQVWUXPHQWDO WR VDIHJXDUG RWKHU SULPDU\ JRRGV DQG
SULQFLSOHV�

$W WKH VDPH WLPH� WKH &RXUW WKDW� DLPLQJ WR SUHVHUYH WKH
QDWLRQDO FRQVWLWXWLRQDO LGHQWLW\� KDV PDGH WKH SURWHFWLRQ RI
SDUOLDPHQWDU\ SRZHUV D PDQWUD LQ LWV (XUR�FULVLV FRQVWLWXWLRQDO FDVH
ODZ� QDPHO\ WKH *HUPDQ &RQVWLWXWLRQDO &RXUW� KDV EHHQ FULWLFL]HG
IRU LWV SRVLWLRQ� $QG WKH FULWLTXHV HYHQ FDPH IURP ZLWKLQ WKH &RXUW�

�� 6HH�WKH�GLVVHQWLQJ�RSLQLRQV�RI�-XVWLFH�/�EEH�:ROII�DQG�-XVWLFH�*HUKDUGW�RQ�WKH�
2UGHU�RI�WKH�6HFRQG�6HQDWH�RI����-DQXDU\�������� ��%Y5���������DQG�RWKHUV�
�� 2Q� WKLV� SRLQW�� VHH� 0�� 'DQL�� 1DWLRQDO� &RQVWLWXWLRQDO� &RXUWV� LQ� VXSUDQDWLRQDO�
OLWLJDWLRQ��FLW��DW���� ��������
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7KH 207 RUGHU RI UHIHUUDO WR WKH &RXUW RI -XVWLFH ZDV QRW
XQDQLPRXVO\ DGRSWHG DQG ZDV VHHQ DV DQ DWWHPSW E\ WKH &RXUW WR
RYHUVWHS LWV UROH� %\ FRQWUDVW ZLWK WKH PDMRULW\ YLHZ� WKH GLVVHQWLQJ
RSLQLRQ RI -XVWLFH /�EEH�:ROII FODLPHG WKDW DVFHUWDLQLQJ ZKHWKHU
WKH IHGHUDO LQDFWLRQ RQ WKH 207 YLRODWHG WKH %XQGHVWDJ¶V
SUHURJDWLYHV DPRXQWHG WR D YLRODWLRQ ¶RI MXGLFLDO FRPSHWHQFH XQGHU
WKH SULQFLSOHV RI GHPRFUDF\ DQG VHSDUDWLRQ RI SRZHUV·���

�� 6HH�LQ�GHWDLO�0��:HQGHO��([FHHGLQJ�-XGLFLDO�&RPSHWHQFH�LQ�WKH�1DPH�RI�'HPRFUDF\��
7KH�*HUPDQ�)HGHUDO�&RQVWLWXWLRQDO�&RXUW·V�207�5HIHUHQFH���� (X&RQVW � ������� DW
����


