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•
* This is a paper presented at the Workshop of 27-28 February 2014 entitled “The Rule of Law – A Strategic Priority of 
the European Union’s External Action”, organized by the Centre for Global Governance Studies, Leuven University.  
** Since January 2014 qualified as Associate Professor of International Law and EU Law. 
Currently Assistant Professor of EU Law at Luiss University (Rome) and Visiting Fellow at the Centre for Global 
Governance Studies, Leuven University (Leuven); 2010 European Union Fulbright Schuman Scholar, Fordham Law 
School (New York); 2009 DAAD Scholar, Max Planck Institute for Public Comparative Law and International Law 
(Heidelberg); 2008 Jean Monnet Fellow, European University Institute (Florence); 2004-2008 Ph.D. in International 
and EU Law, Sapienza University (Rome).  
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1 On the theoretical premises and foundations implied in the elusive concept of the rule of law see the various papers 
presented at the Workshop. In the abundant literature, see, ex multis, Tamanaha (2004); Bingham (2010). 
2 See the Report of the UN Secretary-General of 16 March 2012, UN General Assembly, Sixty-sixth session, Agenda 
item 83, Delivering Justice: A programme of action to strengthen the rule of law at the national and international levels., 
p. 2, para I.2, where it is stated that the rule of law is “a principle of governance in which all persons, institutions and 
entities, public and private, including the state itself, are accountable to laws that are publicly promulgated, equally 
enforced and independently adjudicated, and which are consistent with international human rights norms and 
standards”.  
3 For an overview on SWFs, from a legal standpoint, see, inter alia, Catá Backer (2007-2008); Bassan (2011); Cuocolo, 
Miscia (2012). 
4 For an overview on SOEs, see Catá Backer (2010: 59-74); Shapiro, Globerman (2012). 
5 For sovereign investors different than SWFs and SOEs see Barysch, Tilford, Whyte (2008: 2) and Bassanini (2011: 
XI). 
6 On similarities and differences between SWFs and SOEs see Catá Backer (2010: 66-74); Bassan (2011: 21-23); 
Schmit Jongbloed, Sachs, Sauvant (2012).   
7 I will return on the point below, in this and the following §§. 
8 See Bassan (2011: 3-5). 



$"
"

'+5."01"&-."01&.'1(&0+1(5",('<.&"$:"%+3.'.071JA&(&.")(/0&(5"F""&-(&"0%9"$:"&-."A&(&.9"4-0)-"()&%"(&"
+1)."(%"("'.785(&+'9"%-('.-+56.'"(16"/'03(&."()&+'="
"
E-0%" /(/.'9" 4-0)-" 0%" $(%.6" +1" &-." (%%8,/&0+1" &-(&" %+3.'.071" 013.%&,.1&" -(%" $.)+,." ("

,(;+'" F" (5$.0&" )+1&'+3.'%0(5" F" .5.,.1&" 01" .,.'7017" /(&&.'1%" +2" 7+3.'1(1)." 01" &-0%" ).1&8':9"
6.(5%" ,+'." %/.)020)(55:" 40&-" AB*%" '(&-.'" &-(1" ACD%" $+% .,1,#,(9" (16" 0&" 6+.%" %+" 2'+," &-."
%&(16/+01&"+2"01&.'1(&0+1(5"(16"DI"5(4=_""
"
E-."/'.50,01(':"H8.%&0+1"&+"$."(%<.6"0%K"4-(&"0%"("AB*R""
#"AB*"0%"("2816"+'".1&0&:"40&-"("%071020)(1&".)+1+,0)")(/()0&:"&-(&"0%"01%&0&8&.6"$:"&-."A&(&."

(16" )+,,+15:" .%&($50%-.6" 2'+," $(5(1)." +2" /(:,.1&%" %8'/58%.%9" +220)0(5" 2+'.071" )8''.1):"
+/.'(&0+1%9" /'03(&0M(&0+1%" '.3.18.%9" 7+3.'1,.1&(5" &'(1%2.'" /(:,.1&%9" 20%)(5" %8'/58%.%9" (16"
($+3." (55" 2'+," &-." '.).0/&%" +2" )+,,+60&0.%" .N/+'&%9" 01" /('&0)85('" +05" (16" 7(%=O`"E-." 5.7(5"
2'(,.4+'<"+2"("AB*"7.1.'(55:"2+55+4%"+1."+2"&-'.."(//'+()-.%K"())+'6017"&+"&-."20'%&9"&-."AB*"
0%".%&($50%-.6"(%"("%./('(&."5.7(5"06.1&0&:"40&-"2855")(/()0&:"&+"()&"(16"0%"7+3.'1.6"$:"("%/.)020)"
)+1%&0&8&03."5(4"P.=7="&-."a84(0&"G13.%&,.1&"#8&-+'0&:Qb"AB*%"2(55017"01&+"&-."%.)+16")(&.7+':"
&(<." &-." 2+',"+2" (" %&(&.>+41.6" )+'/+'(&0+1" P.=7=9" A017(/+'.@%"E.,(%.<"+'"L-01(" G13.%&,.1&"
L+'/+'(&0+1Qb" &-." &-0'6"7'+8/"+2"AB*%" 0%" )+1%&0&8&.6"$:"("/++5"+2" (%%.&%"40&-+8&"(" %./('(&."
5.7(5"06.1&0&:"4-0)-"0%"+41.6"$:"&-."%&(&."+'"0&%").1&'(5"$(1<"P.=7="#5$.'&(@%"c.'0&(7."*816Q=OO"
L+81&'0.%" .%&($50%-" AB*%" 2+'" %.3.'(5" /8'/+%.%= OS "E-.:" ('." 3.%&.6" 40&-" 6022.'.1&"

01%&0&8&0+1(5" &(%<%" (16" &-.0'" +$;.)&03.%" ,(:" )-(17." +3.'" &0,.=OX"E-.:" ,(1(7." 6+,.%&0)" +'"
&-0'6>)+81&':" 013.%&,.1&%OY"(16"(0,"(&".1%8'017"&-." 01&.'7.1.'(&0+1(5"&'(1%2.'"+2"'.%+8').%9"
&-."%&($050M(&0+1"+2"/8$50)"'.3.18.%"(16"&-." 2816017"+2"4.52('."%/.16017=OZ"E-0%"6.2010&0+1"+2"
AB*"(169"&-.'.2+'.9""&-."%)+/."+2"&-0%"/(/.'"6+"1+&"01)586."+&-.'"P1.4Q"2+',%"+2"2+'.071"A&(&."
)+1&'+55.6" 013.%&+'%9" %8)-" (%" 2+'.071" )8''.1):" '.%.'3." (%%.&%" -.56" $:",+1.&(':" (8&-+'0&0.%9"
7+3.'1,.1&" .,/5+:.." /.1%0+1" 2816%" P2816.6" $:" .,/5+:..%J.,/5+:.'%" )+1&'0$8&0+1%Q" (16"
ACD%=O\"#%"&+"&-."60%&01)&0+1"$.&4..1"ACD%">"%8)-"(%"d#efgCT9";8%&"&+"703."(")5.('".N(,/5.">""
(16"AB*%9" 0&",8%&"$."%&'.%%.6" &-(&9"4-05." &-." 5(&&.'" 0%"(" 201(1)0(5" 013.%&+'"-+56017"%-('.%" 01"
)+,/(10.%"/'+306017"6022.'.1&"&:/.%"+2"%.'30).%9"&-."2+',.'"0%"(1".1&.'/'0%."60'.)&5:"013+53.6"
01" ,(182()&8'0179" +/.'(&017" 012'(%&'8)&8'.9" .N&'()&017" ,01.'(5" +'" 1(&8'(5" '.%+8').%9" (16"
6.503.'017"%.'30).%=O]"
"
G1" +'6.'" &+" %-+4" &-." 0,/+'&(1)." &-(&" (" /-.1+,.1+1" %8)-" (%" %+3.'.071" 013.%&017" -(%"

7'(68(55:" ()H80'.69" )(/&8'017" &-." (&&.1&0+1" +2" 1(&0+1(5" (16" 01&.'1(&0+1(5" /+50):" ,(<.'%"
"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""

9 Catá Backer (2013: 2). 
10 Sovereign wealth enterprises, that is, ‘vehicles’ owned and controlled by the State are different from SWFs. 
11 See also the Discussion of the GAPP, available at http://www.iwg-swf.org/pubs/eng/santiagoprinciples.pdf. 
12 See Barysch, Tilford, Whyte (2008: 2). 
13 See Gordon, Niles (2012).  
14 For what concerns the relationship between SWFs and the State who own them, as it has been previously noted, they 
are mostly under control of national authorities. However, some SWFs enjoy a larger degree of independence in their 
management. Moreover, as to the corporate governance structure of SWFs, there are several models which orient the 
funds’ activities. 
15 See Cuocolo, Miscia (2012: 8-9). 
16 See the homepage of the Sovereign Wealth Institute, available at http://www.swfinstitute.org/sovereign-wealth-fund/. 
17 See Ang (2010: 8-9). 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
18 See above all the list of largest SWFs available at http://www.swfinstitute.org/fund-rankings/. 
19 Such as National Welfare Fund and Reserve Fund, both Russian, and the Chilean Social and Economic Stabilization 
Fund. 
20 Such as Abu Dhabi Investment Authority, Saudi Arabian SAMA Foreign Holdings and Qatar Investment Authority. 
21  Such as China Investment Corporation, SAFE Investment Company (China) and Government of Singapore 
Investment Corporation. 
22 See also Bagnall, Truman (2013: 1-2) and Euler (2013: 1). 
23 See infra, in this § and in the following §§. 
24 On SWFs’ investment in major global banks, many of which, like Merrill Lynch, were and still are in critical need of 
capital, see Butt, Shivdasani, Stendevad, Wyman (2008); Drezner (2008); Gelpern (2009); Pistor (2009); Pistor (2012).   
25 On this aspect see Epstein, Rose (2009: 111). 
26 The (hot) issue of immunity, with regard to SWFs, is excluded from the scope of analysis of this paper; see Bassan 
(2011: 89-116). 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
27 In this regard see the Resolution adopted by the UN General Assembly 66/102 “The rule of law at the national and 
international levels” of 9 December 2011 and the Speech 13/677 of 4 September 2013 by V. Reading, Vice-President of 
the European Commission, on “The EU and the Rule of Law – What next?”. 
28 Plus, some of them can be a source of difficulty at operational level: for instance, it is easier to request SWFs to be 
transparent in their functioning, i.e. to provide public information on their legal basis, organization and financing 
decisions (not to obtain that they will do so … which is quite a different issue!) than requiring their compliance with 
good governance principles.  
29 Truman (2010: 41). 
30 As reported by Gordon, Niles (2012: 32).  
31 On this example see the considerations by Schmit Jongbloed, Sachs, Sauvant (2012: 11).  
32 In these terms Gordon, Niles (2012: 32). 
33 See Rose (2008) and Cooke (2009). 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
34 Of new mercantilism speak Gilson, Milhaupt (2008). 
35 See the reflections made by Schweitzer (2011: 79-81). 
36 On the individuation of five areas of SWF transparency (political, procedural, policy, operational, performance) see 
the analysis carried out by Dixon (2013).  
37 Schmit Jongbloed, Sachs, Sauvant (2012: 14). 
38 On a comparison between SWFs, hedge funds and private equity firms see Gordon, Niles (2012: 31). 
39 Saxon (2009: 709-710). 
40 See Rose (2008: 114), Wong (2009) and De Bellis (2011). 
41 Wong (2009: 1082). 
42 Bagnall, Truman (2013: 1). 
43 Sachs (2012: XXII). 
44 As stressed by Mehrpouya (2013: 1), “transparency demands in the transnational space rely on two different 
normative bases of ‘information needs of market actors’ and ‘democratic information rights of the public’”. 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
45 See http://www.stiglitz-sen-fitoussi.fr./en/index.htm. 
46 Bovens (2007: 257). 
47 See De Bellis (2011: 370). 
48 See Guidelines for the Observation and Exclusion of Companies from the Government Pension Fund Global’s 
Investment Universe of 1 March 2010, available at http://www.regjeringen.no/en/sub/styrer-rad-
utvalg/ethics_council/ethicalguidelines.html?id=425277. 
49 On this issue and others concerning GPFG see Catá Backer (2013). 
50 As noted by Catá Backer (2013: 21-22). 
51 See Ang (2010). 
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+2"SZ"'./'.%.1&(&03.%"2'+,"GT*",.,$.'"A&(&.%"+41017"("AB*="G1"C)&+$.'"S``^"F"&-(&"0%9";8%&"Z"
,+1&-%" (2&.'" 0&%" .%&($50%-,.1&" >" &-." GBd" (6+/&.6" &-." d.1.'(55:" #))./&.6" f'01)0/5.%" (16"
f'()&0).%Z\"2+'"A+3.'.071"B.(5&-"*816%"Pd#ffQ9"(5%+"<1+41"(%"&-."A(1&0(7+"f'01)0/5.%=Z]"E-."
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52 On this point see De Bellis (2011: 371). 
53 At national level see the analysis carried out, inter alia, by Schmit Jongbloed, Sachs, Sauvant (2012: 16-21), 
Clodfelter, Guerrero (2012), Jost (2012), Lowery (2012), Mendeshall (2012), Safarian (2012); on the erection of 
national barriers against SWFs see also infra, Section II. 
54 See Barysch, Tilford, Whyte (2008: 6-8). 
55 As noted by De Bellis (2011: 374). 
56 On the international soft law regulating sovereign investment, including the Generally Accepted Principles and 
Practices for SFWs – so-called ‘Santiago principles’ – available at http://www.iwg-
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'.5070+8%"7'+816%\O"P.=7=9"a84(0&9"i.4"e.(5(169"(16"i+'4(:Q9"+'"2+'"+&-.'"'.(%+1%="

""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
swf.org/pubs/eng/santiagoprinciples.pdf, as well as on the need for global standards for SWFs see Bassan (2011: 39-
88); De Bellis (2011); Das, Mazarei, Stuart (2012); Gordon, Gaukrodger (2012).  
57 Available at http://www.iwg-swf.org/pubs/gapplist.htm. 
58  See the Introduction of the Report drafted by the IWG, available at http://www.iwg-
swf.org/pubs/eng/santiagoprinciples.pdf. 
59 As clarified in the Kuwait Declaration through which the IFSWS has been established.  
60 Available at http://www.iwg-swf.org/pubs/gapplist.htm  
61 As is the case of the Norwegian Government Pension Fund – Global as well as of the Kuwait Investment Authority; 
see the commentary on the sub-principle 19.1. 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
62 See also the work of the Global Reporting Initiative; see, more specifically, the 2013 Report on sustainability and 
transparency, which deals with the issue of SWFs, available at https://www.globalreporting.org/resourcelibrary/Carrots-
And-Sticks-Promoting-Transparency-And-Sustainbability.pdf. 
63 Instead, the hard law level has been jealously defended by national States; on the topic see supra, at footnote 53. 
64 Available at http://www.oecd.org/daf/inv/investment-policy/oecdguidanceonsovereignwealthfunds.htm. 
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"""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""
65 Available at http://www.swfinstitute.org/statistics-research/linaburg-maduell-transparency-index/. 
66 See infra, Section III. 
67 See supra, § 1. 
68 On the topic see Gordon, Niles (2012: 42-56). 
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69 For a discussion of SWFs in a European perspective see Barysch, Tilford (2008); Schweitzer (2010); Chaisse (2012). 
70 See Art. 11 of Directive 2009/72/CE and Directive 2009/73/CE as well as Art. 4 of Regulation 2407/92. On the topic 
see Torrent (2012: 558-561). 
71 See para. I of the Communication. 
72 See paras II. 2.2 and III.3.2 of the Communication. 
73 On this issue see supra, § 2, Section I. 
74 See paras IV.4.3 and V of the Communication. 
75 On this issue, from the point of view of the concept of solidarity, see Gallo (2014). 
76 See O’Brien (2010: 257). 
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77 See, for instance, Commission v. France of 4 June 2002.  
78 Schweitzer (2010: 103). 
79 See, for instance, Commission v. Germany of 23 October 2007. 
80 On the said criterion and its application also in the CJEU’s jurisprudence on golden shares see Rickford (2010: 81-
93). 
81 See Commission v. Italy of 26 March 2009, para. 39. 
82 See Commission v. Portugal of 8 July 2010 and Commission v. Portugal of 10 November 2011. 
83 In these terms also Van Bekkum (2010). 
84 Generally on the topic see Hindelang (2009). 
85 Benyon (2010: 1). 
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86 See also Rickford (2010: 91-93); Torrent (2012: 548-560). 
87 “By establishing a customs union in accordance with Articles 28 to 32, the Union shall contribute, in the common 
interest, to the harmonious development of world trade, the progressive abolition of restrictions on international trade 
and on foreign direct investment, and the lowering of customs and other barriers”. 
88 “The common commercial policy shall be based on uniform principles, particularly with regard to changes in tariff 
rates, the conclusion of tariff and trade agreements relating to trade in goods and services, and the commercial aspects 
of intellectual property, foreign direct investment, the achievement of uniformity in measures of liberalisation, export 
policy and measures to protect trade such as those to be taken in the event of dumping or subsidies. The common 
commercial policy shall be conducted in the context of the principles and objectives of the Union's external action”. 
89 “The Union shall have exclusive competence” in the field of “common commercial policy”.  
90 On the EU and foreign investments see, ex multis, Dimopoulos (2011); on this issue see infra, Section III. 
91 See supra, § 1, Section I. 
92 On the topic see Subacchi (2012). 
93 On the various dimensions of the said principle see Cerioni (2006) and the contributions in de la Feira, Vogenauer 
(2011).  
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94 On this point see Chaisse (2012: 486). 
95 See Schweitzer (2011: 108-109). 
96 See, for instance, Commission v. Spain of 13 May 2003, paras 72-74. 
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97 See the observations made by Schweitzer (2011: 103-108). 
98 See, for instance, Orange European Smallcap Fund of 16 June 2011, where the Court stated as follows: “[i]t may also 
be that a Member State will be able to demonstrate that a restriction on the movement of capital to or from third 
countries is justified for a particular reason in circumstances where that reason would not constitute a valid justification 
for a restriction on capital movements between Member States” (para. 90).  
99 See, in this regard, Art. 194 TFEU, where solidarity is put in connection with the EU policy on energy.  
100 As noted by the Court, the intention to target only non-EU investors was clearly expressed by the Portuguese 
Government in Commission v. Portugal (judgment of 10 November 2011, paras. 84-85) and by the Greek Government 
in Commission v. Greece, paras. 26-28). 
101 In this regard, it seems desirable that the EU institutions clarify once and for all whether the adoption by national 
legislators of market access provisions that, with regard to crucial economic sectors, discriminate only against non-EU 
investors violates the principle of equal treatment of shareholders set out, for instance, in Art. 3 of Directive 
2004/25/CE on takeover bids and/or whether it is contrary to the substantive and functional approach adopted by the 
Court, according to which no economic operator can be discriminated against merely on the ground of nationality, 
regardless of any serious public interest concerns. 
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102 See supra, footnote 27. 
103 See supra, § 2, Section II. 
104 On the US reaction to the entry of SWFs within its territory see supra, footnote 53.  
105 See Barysch, Tilford, Whyte (2008: 13). 
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106 On the topic see, inter alia, Dimopoulos (2011); see also the considerations made supra, § 1, Section II. 
107 See supra, § 1, Section I. 
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